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Comp. Gen. ] DECISIONS OF THE COMPTROLLER GENERAL 
[B-159715] 


Funds—Advance—Federal Aid, Grants, ete. 


Advance payment of 20 percent Federal agency share of student salaries to col- 
leges administering College Work-Study Program (42 U.S.C. 2751 et seq. (1970) ) 
appears to fall within prohibition against advances of public funds, 31 U.S.C. 
529 (1970). Exceptions to 31 U.S.C. 529, including 41 U.S.C. 255 and 10 U.S.C. 
2307 (1870), which provide for advance payments under contracts for property 
or services where Government’s interest is adequately protected, are not avail- 
able. General Accounting Office suggests that the Office of Education consider 
changing regulations to allow 80 percent grant share of salaries to be paid pend- 
ing receipt of employer’s share, where employer is Federal agency. 


In the matter of the State of North Carolina PACE Program— 
College Work-Study Program—advance of funds, May 2, 1977: 


This decision results from an inquiry by Phillip Kirk, the Secretary 
of Human Resources, State of North Carolina, as to whether the pro- 
hibition against advances of public funds, contained in 31 U.S.C. § 529 
(1970), precludes a Federal agency which employs students under the 
College Work-Study Program administered by the Department of 
Health, Education, and Welfare from advancing the employer's 20 
percent share of the students’ salaries to their colleges, to be paid over 
to the students by the colleges after the work is performed, along with 
the 80 percent share administered by the colleges. 

Each summer, according to Mr. Kirk, the North Carolina De- 
partment of Human Resources ccordinates summer work-study assign- 
ments in North Carolina by arranging off-campus placements for ap- 
proximately 1,500 to 2,000 students from 60 to 90 institutions of higher 
education. This program effort is called Plan Assuring College Educa- 
tion—in North Carolina, or PACE. 

Ordinarily, under the College Work-Study Program, as adminis- 
tered by the Office of Education, Department of Health, Education, 
and Welfare (HEW), 42 U.S.C. § 2751 et seg. (1970), an eligible in- 
stitution (which may be an institution of higher education or a certain 
kind of vocational school (42 U.S.C. § 2753) and is hereafter referred 
to as a “college” for convenience) that assigns students, under a work- 
study arrangement, to a public or private nonprofit off-campus orga- 
nization, pays the students their salaries. These salaries consist of 80 
percent work-study funds provided to a college under a grant from 
HEW’s Office of Education and 20 percent local share provided by the 
employer, a public or private nonprofit organization, 42 U.S.C. § 2754. 
Because of the administrative requirements of working out the exact 
split after the students have performed their work, the colleges or 
universities that have administered such grants have often in the past 
advanced the 20 percent employer share and recovered the amount at 
a later date. 
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In his letter, the North Carolina Secretary of Human Resources 
describes the particular problem PACE has encountered with Federal 
agencies as follows: 


The PACE program, of course, must confirm to the Office of Education rules 
and regulations pertaining to the Higher Education Act of 1965, amended, title 
IV-C, specifically to having the matching 20% funds on deposit before the 80% 
federal college work-study funds can be disbursed to a student. 

We would like to be in a position to continue to place college work-study stu- 
dents in federal agencies as in the past under special arrangements for payment 
of the local “match” of 20% for wages, current rate of employer's share of 
social security, and workman's compensation to the institution at the end of the 
summer. 

Unfortunately, the institutions with which we negotiate contracts no longer 
are in a position to pay their PACE students with 80% college work-study funds 
and 20% institutional funds and wait until the summer is over to receive the 
federal agency “match” to replenish their own disbursed funds. It is also not 
administratively feasible to wait for a monthly check from a federal agency for 
work completed. By the time the issuance, disbursing, receiving and redisbursing 
process would take place, the summer would be, for the most part, over. By the 
very nature of the strata of low or moderate income students certified by fi- 
nancial aid officers, these students would be placed under an extreme hardship 
of no funds at all during the entire summer. 


* 7 * * * * * 


We are, therefore, asking for clarification and interpretation of North Carolina 
federal agencies being allowed to disburse funds to institutions of higher educa- 
tion at the beginning of the contracted dates on students working under the 
PACE program. These funds would be held in escrow until after the work has 
been performed and the proper reporting of time to the institution has occurred. 
At the completion of an institutional work period funds would be withdrawn 
from the federal agency portion of wages held in escrow at the institution to 
match Office of Education college work-study funds already on deposit for dis- 
bursement to PACE students. Any unused portion of the agency’s matching 
funds would be returned to the agency in total at the completion of the contract. 

The issue is whether the PACE proposal violates the prohibition 
against advances of Federal moneys contained in 31 U.S.C. § 529 
(1970). This section provides in part as follows: 

No advance of public money shall be made in any case unless authorized by 
the appropriation concerned or other law. And in all eases of contracts for the 
performance of any service, or the delivery of articles of any description, for 
the use of the United States, payment shall not exceed the value of the service 
rendered, or of the articles delivered previously to such payment. * * * 

We requested the views of a number of Federal agencies who par- 
ticipate in the PACE program or who would otherwise be affected by 
our decision. 

We have been informed by the Office of Education that it has no legal 
objection to the proposal as far as the administration of the College 
Work-Study Program is concerned, but it expressly refrains from 
commenting on whether other Federal agencies employing College 
Work-Study students may advance funds to the colleges. The Civil 
Service Commission states that it has found nothing to prohibit the 
arrangements proposed by Mr. Kirk. The Social Security Adminis- 
tration (SSA), one of the principal Federal employers of college work- 
study students, opposes the proposal in part because advances would 
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deplete Social Security Trust Fund balances, resulting in a loss of 


income from interest. 
In support of the PACE proposal, Mr. Kirk makes the following 
argument : 


Your memorandum [our decision, B—159715 (August 18, 1972) ] makes it clear 
that federal law prohibits payment of wages in advance of any time worked or 
for services to be received by anyone. Our position is that the matching funds 
sent to an individual institution of higher education for the use of a college work- 
study student by the federal agency is not payment of wages in advance. The 
funds are held at the institution until the service is performed or the work week 
is completed and the proper PACE time card is received by the institutional 
business office for disbursement of wages, less legal withholding, from the 80% 
college work-study account and the 20% agency matching account. Therefore, it 
seems clear that the payment of the matching share to the institution by the 
agency is not “wages paid in advance,” but rather it is a portion of funds to be 
used by the institution for matching of wages, social security, and Workman’s 
Compensation after the work has, in fact, been completed. 

We see no disruption of a federal agency's fiscal system in any way, only the 
point in time at which the matching share is disbursed to the institution of higher 
education. 

This past summer, the PACE program could not place students with Seymour 
Johnson AFB (located in Goldsboro, N.C.), the statewide Social Security Admin- 
istration and several Veterans Hospitals, a prospect of some 75-100 positions. It 
seems that federal agencies in North Carolina should have the same opportunity 
as other agencies to take advantage of college work-study students working off- 
campus under the auspices of PACE. By using PACE students the federal agency 
derives a savings of 75% of wages which would otherwise be paid for the same 
part-time work to be performed. It is ironic that federal agencies cannot par- 
ticipate in this kind of effort of a federally funded financial aid program with 
the federal dollar savings that would be realized due to interpretations of what 
constitutes payment of wages in advance. 


As noted by Mr. Kirk, in B-159715, August 18, 1972, a case concerning 
advance payments under the college work-study program, we were 
faced with a proposal to have the Federal agency employing work- 
study students pay the students the full amount due them—.e., both 
the employer’s 20 percent share and the college’s 80 percent share— 
and collect the 80 percent work-study grant funds from the college 
at a later date. We held that : 


The use of a Federal agency’s appropriation to pay a college’s share of wages 
due a student under the Work-Study Program would result in the Federal agency 
using its appropriations for a purpose for which its appropriation was not made. 
This is prohibited by 31 U.S.C. 628 and the use of the agency’s funds for such 
purpose would be a violation of the cited code provision. 

Also, the proposed procedure would in effect constitute the making of an ad- 
vance payment by the Federal agency in that the agency would be making a 
payment on behalf of the college involved before receiving payment from the 
college. This would constitute a violation of 31 U.S.C. 529. 


The PACE -proposal is distinguishable from our decision in 
B-159715, August 18, 1972. The advance payment in that decision was 
not the employer agency’s share of wages paid students but the college’s 
share. The employer agency would have paid the college’s share at 
the time it was to pay the student and been reimbursed later. under 
the proposal at issue in that case. 
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Under the PACE proposal, the “advance” in question would be 
the Federal employer agency’s 20 percent share. While this does not 
pose the problem of using funds for other than the purposes for 
which they were appropriated, as prohibited by 31 U.S.C. § 628 
(1970), which was present in the earlier decision, the PACE proposal 
does involve an advance of Federal money. The creation of an escrow 
account or other fund by a college does not change the fact that a Fed- 
eral agency must provide funds to the college prior to the receipt of 
services of the work-study students. 

Consequently, in order to approve the PACE plan, we must find 
an exception applicable to the proposed advance that is “authorized 
by the appropriation concerned or other law.” 31 U.S.C. § 529. The 
only exception pertinent here of which we are aware is contained in 
41 U.S.C. § 255 (1970). B-158487 (April 4, 1966). This section pro- 
vides as follows: 

(a) Any executive agency may— 

(1) make advance, partial, progress or other payments under contracts 
for property or services made by the agency ; 


* * nf * * * * 


(b) Payments made under subsection (a) of this section may not exceed the 
unpaid contract price. 


(ce) Advance payments under subsection (a) of this section may be made only 
upon adequate security and a determination by the agency head that to do so 
would be in the public interest. Such security may be in the form of a lien in 
favor of the Government on the property contracted for, on the balance in an 
account in which such payments are deposited, and on such of the property ac- 
quired for performance of the contract as the parties may agree. This lien shall 
be paramount to all other liens. 

A similar provision, 10 U.S.C. § 2307, provides defense agencies 
with authority to make advance payments under contracts. Although 
there are slight variances between the two sections, 41 U.S.C. § 255 and 
10 U.S.C. § 2307 are materially the same for present purposes. We 
will confine our discussion to 41 U.S.C. § 255; similar conclusions can 
be drawn based on 10 U.S.C. § 2307. 

The Civil Service Commission has suggested, in its response to us, 
that “* * * the proposal outlined in Mr. Kirk’s letter could actually 
be the subject of a contractual arrangement between Federal agencies 
and educational institutions for the performance of duties by stu- 
dents,” which could form the basis for advance payments to the col- 
leges under 41 U.S.C. § 255. The governing regulations of the Office 
of Education (45 C.F.R. § 175.4(c) (1975) ) require that : 

* * * work for a public or private nonprofit organization other than the insti- 


tution [college] must * * * be evidenced by a written agreement containing the 
conditions of such work between the institution and the organization. 


In a proposed major revision of these regulations, the Commis- 
sioner of Education restated the above provision in substance (see 
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proposed regulation 45 C.F.R. § 175.16(c) (1), 40 Fed. Reg. 18273, 
October 14, 1975) and appended to it a Model Off-Campus Agreement 
(Appendix B, 40 Fed. Reg. 18277). This model agreement between the 
Organization (the off-campus public or private organization that pro- 
vides work for the student) and the institution (the college) covers 
among other matters the— 


* 


* * * total percent, if any, of student compensation that the Organization will 
pay to the Institution, the total percent, if any, of the cost of employer's pay- 
roll contribution to be borne by the Organization. 

The model agreement also provides optional clauses that designate 
the “Organization” or the “Institution” as the “employer” and clauses 
that require advances or reimbursement payments bet ween the parties 
depending upon which has assumed the payroll function. Such an 
agreement is contractual in nature but, in our view, is not the kind of 
contract for the procurement of services or property contemplated by 
41 U.S.C. § 255. Rather, it is simply an agreement whereby the agency 
agrees to participate in the Work-Study program and to establish the ~ 
conditions for that participation. We do not believe, therefore, that 
the agreements required by 45 C.F.R. § 175.4(c) can be relied on as 
the basis for the participating Federal agencies to make advance pay- 
ments to the colleges of students’ salaries pursuant to 41 U.S.C. 

In any event, even assuming arguendo that the agreements did fall 
within 41 U.S.C. § 255, there would appear to be grave practical dif- 
ficulties in meeting the requirements of subsections (b) and (c) of 41 
U.S.C. § 255 that advance payments “not exceed the unpaid contract 
price” and “be made only upon adequate security and a determination 
by the agency that to do so would be in the public interest.” We as- 
sume that an arragement as proposed, if necessary to promote par- 
ticipation in the work-study program by Federal agencies, could be 
considered in the public interest. 

We would anticipate, however, due to the uncertainty at the begin- 
ning of the summer as to the actual amount of hours worked by stu- 
dents, that it would be difficult to make certain that advance payments 
do not “exceed the contract price.” The fact that any excess amount 
would be subject to a claim by the United States and the college would 
promise to return it does not satisfy the statute. Indeed, both 31 
U.S.C. § 529 and 41 U.S.C. § 255 were designed to avoid such situations. 

Further, the proposed escrow account which is to be maintained 
by the institution itself and is entirely subject to its control does not 
appear to satisfy the security requirement. 

Accordingly, we cannot agree that the PACE proposal as submitted 
meets the statutory conditions for making advance payments. In any 
event, the PACE proposal would not entirely solve the problem. The 


§ 255. 


238-644 O- 77-2 
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SSA, for example, indicated that it would not willingly make advance 
payments to the colleges, even if it were authorized to do so because 
of the resulting depletion of trust fund balances and loss of income 
from interest. 

In this connection, the practical difficulty with which PACE is 
concerned appears to derive at least as much from the administrative 
requirement of the Office of Education that the employers’ 20 percent 
share be on deposit before the 80 percent Federal share can be dis- 
bursed to a student as it does from the prohibition of advance pay- 
ments. To the extent that this regulatory requirement is intended to 
protect against default by the employer on its obligations, it should 
be unnecessary where the employer is a Federal agency. We suggest, 
therefore, that PACE explore with the Office of Education whether 
the regulations could be modified to permit disbursement of at least the 
80 percent grant funds which the colleges have received in advance for 
regular salary payments to the students, deferring only the 20 per- 
cent balance until it is received from the employing agencies. We know 
of no statutory requirement which makes disbursement of the grant 
funds dependent on receipt of the Federal “match.” We believe that 
the plight of the low-income student, who works without pay all sum- 
mer as described in Mr. Kirk’s submission, could be ameliorated by a 
change in the above described Office of Education administrative 
requirements. 


[B-159633] 


District of Columbia—Leases, Concessions, Rental Agreements, 
etc.—Hotel Accommodations—Subject to Statutory Prohibitions 


Decision of September 10, 1974 B-159633 which denied payment to the Wellington 
Hotel for lodging accommodations furnished to Federal agency in connection with 
training conference on the basis of general prohibition in 40 U.S.C. 34 against 
procurement of space in the District of Columbia, is reaffirmed insofar as it holds 
that agency's procurement of hotel accommodations was subject to statutory 
prohibition. However, decision is also modified to allow partial payment to 
Hotel based on difference between reduced per diem paid to guest employees and 
agency’s regular per diem allowance at the time. The overruling action of 54 
Comp. Gen. 1055 regarding 49 Comp. Gen. 305 is hereby withdrawn. 

In the matter of payment of hotel accommodations in the District 
of Columbia, May 4, 1977: 


This decision responds to a claim by the Wellington Apartment 
Hotel, Washington, D.C., for payment of $2,784, representing accom- 
modations furnished by the Hotel to the Equal Employment Oppor- 
tunity Commission (EEOC) in connection with a 1973 employee 
training conference held by the Commission at the Hotel. In our de- 
cision B-159633, September 10, 1974, to an EEOC authorized cer- 
tifying officer, we held that payment for these accommodations could 
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not be made. Accordingly, the instant claim constitutes, in effect, a 
request for reconsideration of our prior decision. 

Our prior decision set forth the relevant facts and legal considera- 
tions with respect to this matter as follows: 


It is explained that the accommodations at the Wellington Hotel were pro- 
vided to the employees in lieu of reimbursement of such expenses and the em- 
ployees were authorized per diem at the reduced rate of $12 per day. In addition, 
conference space was provided by the hotel at no expense to the Commission. 

Inasmuch as the Wellington Hotel is located in the District of Columbia, the 
certifying officer has doubt as to the propriety of payment because of the pro- 
hibition contained in the act of March 3, 1877, 19 Stat. 370, 40 U.S.C, 34 and 
Comptroller General decision 46 Comp. Gen. 379 (1966). The prohibition in 40 
U.S.C. 34 reads as follows: 

“No contract shall be made for the rent of any building, or part of any build- 
ing, to be used for the purposes of the Government in the District of Columbia, 
until an appropriation therefor shall have been made in terms by Congress, and 
this clause shall be regarded as notice to all contractors or lessors of any such 
building or any part of building.” 

Based on this statute our Office held in 46 Comp. Gen. 379 that in the absence 
of express authority for the rental of hotel accommodations in Washington, 
D.C., for a conference, payment for the use of such space from appropriated 
funds is prohibited where General Services Administration (GSA) does not 
arrange for the space. This is also in accord with our holding that the Federal 
Property and Administrative Services Act of 1949, 63 Stat. 377, as amended, 
authorizes GSA to enter into leasing agreements for the benefit and accom- 
modation of Federal agencies and that if the Administrator of GSA authorizes 
the formation of a rental agreement, the statutory requirement of 40 U.S.C. 34 
is satisfied. See B—159633, May 20, 1974. 


The decision went on to conclude that since EEOC appropriations 
were not available for rental of buildings in the District of Colum- 
bia and the Commission had contracted with the Wellington directly, 
rather than through or by delegation from GSA, payment for the ac- 
commodations was precluded by 40 U.S.C, § 34. 

The instant claim consists of a letter to the EEOC from an attorney 
representing the Hotel setting forth several arguments for recon- 
sideration of our 1974 decision, which may be summarized as follows: 

—The accommodations requested by EEOC were, in fact, furnished 
and there is no contention that the accommodations were unsat- 
isfactory or the price unreasonable. 

—While 40 U.S.C. § 34 states that it constitutes “notice to all con- 
tractors and lessors,” the statute is “a somewhat obscure and 
esoteric enactment.” Neither the Wellington nor the EEOC were 
aware of the statute. Moreover, the Wellington and another hotel 


have on other occasions received payment for accommodations 


furnished to Federal agencies. 

—40 U.S.C. § 34 is phrased only in terms of “rent” and applies to 
“lessors and contractors.” Application of the statute to hotel ac- 
commodations is contrary to the District of Columbia Rent Con- 
trol Act of 1973, 45 D.C. Code § 1621 (Supp. II, 1975), which 
expressly excludes hotel space from its coverage. Thus there is 
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nothing in 40 U.S.C. § 34 to alert a reasonable hotel owner to the 
fact that the statute applies to hotel accommodations. 

—The EEOC attorney who arranged for the instant hotel accom- 
modations represented that he had full authority to do so. 


The Hotel attorney’s letter was forwarded to our Claims Division by 
an EEOC contracting officer, who states that : 

The Equal Employment Opportunity Commission supports the claim of the 
Wellington Hotel in this matter. The arrangement with the hotel was made 


in good faith, and the services had been rendered. To deny payment to the hotel 
would be to provide the government with unjust enrichment. 


Neither the Hotel attorney’s letter nor the forwarding letter from the 
EEOC contracting officer presents any new facts with respect to this 
matter. 

We find no basis in the submissions to justify reversal of the essential 
holding in our 1974 decision that the prohibition of 40 U.S.C. § 34 
applies to the instant transaction. Our Office has traditionally viewed 
the procurement of hotel space by a Federal agency as falling within 
the statute. See 49 Comp. Gen. 305, 308 (1969) ; 50 Comp. Gen. 610, 
612 (1971); cf., B-173503, September 15, 1971; 46 Comp. Gen. 379 
(1966).* In this regard, we must reject the argument that application 
of 40 U.S.C. § 34 to hotel accommodations is inconsistent with the 
District of Columbia Rent Control Act, supra. These two statutes are 
designed for entirely different purposes, and the latter statute has no 
bearing on the interpretation of 40 U.S.C. § 34. 

The other arguments advanced on behalf of the Hotel are equally 
unavailing. By its terms, 40 U.S.C. § 34 constitutes legal notice of the 
prohibition contained therein. Thus the good faith provision of ac- 
commodations in ignorance of the statute cannot avoid the prohibition ; 
nor is it relevant that the accommodations were satisfactory and the 
price reasonable. Finally, we have no information concerning instances 
in which the Wellington or other hotels in the District of Columbia 
have been paid for accommodations furnished directly to Federal 
agencies. In any event, a history of prior violations of 40 U.S.C. § 34 
could hardly justify another violation. 


*Our recent decision at 54 Comp. Gen. 1055 (1975) held, on the basis of certain GSA 
regulations, that 40 U.S.C. § 34 would no longer be considered applicable to the procure- 
ment of short-term conference facilities. This decision, which overruled several prior 
decisions of our Office, permitted Federal agencies to procure such facilities in the Dis- 
trict of Columbia, upon compliance with the requirements of the GSA regulation. 54 Comp. 
Gen. at 1057-58. However, the GSA regulations relied upon by us in our 1975 decision, 
and hence the decision itself, deal only with short-term conference facilities. Accordingly, 
this decision has no bearing on the Wellington Hotel matter, which involves a claim for 
payment of lodging accommodations rather than conference space. As stated previously, 
no separate charge was made in this case for the conference facilities provided. We note 
that one of the decisions said to be overruled in our 1975 decision—49 Comp. Gen. 305 
(1969)—also involved basically the procurement of lodging accommodations. To this 
extent, the 1969 decision is reinstated. 
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For the reasons stated above, we adhere to our original holding that 
EEOC’s procurement of accommodations at the Wellington Hotel 
violated 40 U.S.C. § 34. However, we do find a basis for modifying our 
1974 decision insofar as it denied any recovery to the Hotel. Had the 
EEOC employees rather than the agency arranged for the instant 
accommodations on an individual basis, EEOC could have, in effect, 
paid for these accommodations to the extent of the authorized per 
diem allowances for its employees. Such a per diem reimbursement 
arrangement would not, of course, violate the statute. Nevertheless, 
under our 1974 decision EEOC was relieved of any liability merely 
because it had chosen to procure the accommodations directly and to 
make corresponding reductions in the per diem rates allowed its 
employees. 

In these circumstances we believe it is appropriate and equitable to 
allow EEOC to pay the Wellington Hotel the difference between the 
reduced per diem which its employees received and the full per diem 
rate authorized at the time. This amount represents, in effect, costs 
which the agency would have properly incurred had it not procured 
the accommodations directly. The record before us indicates that the 
employees were paid per diem at the reduced rate of $12 a day. How- 
ever, it is not clear precisely how many employees stayed at the Hotel. 
Nor do we have any information concerning the regular per diem rates 
authorized by EEOC at the time of this transaction, although the 
maximum statutory rate then applicable was $25 per day. See 5 U.S.C. 
§ 5702(a) (1970). Therefore, EEOC should furnish to our Claims 
Division the information necessary to calculate the Wellington’s en- 
titlement on the basis of this decision and a settlement will issue 
accordingly. 

[B-187205, B-187999] 


Federal Grants, ete.—Grantee Contracts—Review by General 
Accounting Office 


yrant related procurement complaint is for consideration by General Accounting 

Office (GAO) in accordance with announcement published at 40 Fed. Reg. 42406. 
Moreover, consideration is appropriate where, as here, grantor agency has re- 
quested advisory opinion. 


Contracts—Competitive System—Federal Aid, Grants, ete.— 
Compliance 


Federal Water Pollution Control Act of 1972, 33 U.S.C. 1284 (Supp. V, 1975) 
together with implementing regulations, import Federal norm for full and free 
competition requiring that grantees avoid use of restrictive specifications. Upon 
review, GAO finds restrictive specification was not unreasonable. However, it is 
recommended that grantor agency assume a more activist role in future cases 
to insure maximization of competition rather than acquiesce in very cautious 
specifications used in instant cases. 
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In the matter of BBR Prestressed Tanks, May 4, 1977: 


This matter concerns two construction grants awarded by the U.S. 
Environmental Protection Agency (EPA), Region IX, under Title 
II of the Federal Water Pollution Control Act (33 U.S.C. § 1251, et 
seq. (Supp. V, 1975) ), to the Sacramento, California, Regional County 
Sanitation District and to the City of Oxnard, California. Grants for 
75 percent of the total estimated eligible project costs were awarded 
to assist construction of wastewater treatment plants. 

BBR Prestressed Tanks, Inc. (BBR), complains that the specifica- 
tions for prestressing the sewage digester tanks (3 million gallon 
cylindrical tanks in which sewage is anaerobically digested) are un- 
duly restrictive. Due to the size of the structures and the hydrostatic 
pressure created when filled, the concrete tanks are to be prestressed. 
Prestressing increases the ability of a concrete shell of given thick- 
ness to withstand outwardly directed forces by applying an external 
inward radial force by wrapping the tank with rods, cable or wire 
under tension. The specifications for both projects require the use of 
steel rods and thereby exclude the use of steel cable used in the pro- 
tester’s prestressing technique. The protester argues that its “electro- 
servo” cable wrapping system is at least equal to the performance of 
the methods specified and, therefore, argues that the specifications im- 
properly restrict competition. 

At the outset we note that the grantees and initially EPA questioned 
our jurisdiction to consider the merits of BBR’s complaint. BBR’s 
complaints were filed and considered pursuant to the announcement 
published at 40 Fed. Reg. 42406, September 12, 1975. Although various 
arguments are raised, including whether our processes are preemptec 
by EPA’s subsequent adoption of its review procedures, we continue 
to believe that our review serves a useful function, and is appropriate 
to the exercise of our statutory responsibility to investigate all matters 
relating to the application of public funds. 31 U.S.C. $§ 53, 54 (1970). 
Moreover, during the course of these proceedings, EPA requested an 
“advisory” opinion on BBR’s complaint “pursuant to 31 U.S.C. § 74.” 
We think it is unnecessary to decide under which authority the matter 
is considered. 

As indicated above, prestressing generally may be accomplished in 
several ways, and is principally done by encircling the tank with a 
series of rods or tendons, much like barrel hoops, or by wrapping the 
structure with wire or cable. In any case, the applied material is 
stretched either when applied or as part of a separate tensioning opera- 
tion and then may be covered with a layer of concrete (gunite) to pre- 
vent corrosion, and in BBR’s system, to bond the cable to the tank 
wall. While BBR practices both methods of prestressing structures, 
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our review will be concerned principally with its objection to the fact 
that the specifications do not permit prestressing by the wire or cable 
wrapping technique. 

BBR initially requested consideration of its complaint by the re- 
spective grantees. In both cases the grantees relied upon very similar 
reports by the consulting engineers and determined, in part, that the 
wire wrap system of prestressing digester tanks was technically un- 
acceptable or not suited to the particular needs and requirements of the 
project. Sacramento County employed the services of Sacramento 
Area Consultants, a partnership in which the engineering firm of 
Brown and Caldwell is the leading partner while the City of Oxnard 
hired Brown and Caldwell. For convenience, we will refer to the con- 
sultants as B & C. 

It is argued that the grantees did not comply with EPA’s policies 
and minimum standards for procuring construction contracts imposed 
by 40 C.F.R. § 35.936-13(a) (1) (1976). This regulation implements 
the statutory requirement of § 204 of the Federal Water Pollution 
Control Act of 1972, 33 U.S.C. § 1284 (Supp. V, 1975). Paragraph 
(a) (6) of § 1284 provides that before approving grants for treatment 
works projects, the Administrator is required to determine : 

(6) that no specification for bids in connection with such works shall be 
written in such a manner as to contain proprietary, exclusionary, or discrimina- 
tory requirements other than those based on performance, unless * * * at least 


two brand names or trade names of comparable quality or utility are listed and 
are followed by the words “or equal’. 


The language of the cited regulation is identical to that part of the 
statute quoted, providing further that if a single material is specified, 
the grantee must be prepared to substantiate the basis for the selection 
of the material. In addition subparagraph (2) of the cited regulation 
provides: 


(2) Project specifications shall, to the extent practicable, provide for maxi- 
mum use of * * * construction methods and equipment which are readily avail- 
able, through competitive procurement, or through standard or proven produc- 
tion techniques, methods and processes * * *. 


In our opinion the statute and implementing regulations require the 
Administrator to assure that grantees expending Federal sewage treat- 
ment works grant funds will not include restrictive provisions in their 
solicitations insofar as is practicable except as may be necessary to 
reflect the grantee’s bona fide performance requirements. In excep- 
tional circumstances two brand names may be specified with an “or 
equal” qualification. In our view, the statute and EPA’s regulations 
import the Federal norm regarding the requirement for full and free 
competition and the avoidance of restrictive specifications. Also see 
40 C.F.R. § 35.936-3 (1976) which states EPA’s policy of encouraging 





578 DECISIONS OF THE COMPTROLLER GENERAL [56 


free and open competition. As a general rule, plans, drawings, specifi- 
cations or purchase descriptions for Federal procurements shall state 
only actual minimum needs and describe the desired supplies and serv- 
ices in a manner which will encourage maximum competition and 
eliminate, insofar as possible, any restrictive features which might 
limit acceptable offers to one supplier’s product or to the products of 
a relatively few suppliers. Cf. Armed Services Procurement Regula- 
tion 1--1201(a) (1976 ed.) and Federal Procurement Regulations 
§ 1-1.307. 

As we see it, the basic question is whether there was a rational basis 
for excluding BBR’s method of prestressing which does not use solid 
rods. Unless there is an adequate justification for requiring the use of 
rods, BBR’s exclusion conflicts with the requirements for full and free 
competition, notwithstanding that a rod and turnbuckle system was 
specified as an alternate system. 

It was stated that in many wire wrapped tanks corrosion has oc- 
curred primarily in areas where the closely spaced wire must pass 
around an opening in the tank, such as a pipe penetration or manhole. 
Where wires are so bundled it is difficult to properly coat the wires 
with the gunite protection and hence becomes an area where corrosion 


may occur. B & C insists that extreme care is necessary during the 
gunite operation to ensure that the gunite totally encases the wires 


and does not cause “shadows,” which are areas behind the wires which 
are not totally covered. While B & C states that “shadowing” can also 
occur with the use of rods, it considers it to be a more obvious situation 
which can be corrected during application of gunite. It believes that 
should corrosion occur because of a failure of the protection system 
in the wire or cable wrapped method the risk of structural failure is 
greater because loss of a relatively small amount of metal in the pre- 
stressing wires will result in a much higher unit stress. By contrast, the 
rod system was viewed as having the additional safety factor of more 
steel and less surface area for corrosion. In addition, B & C cites cases 
of severe corrosion damage in wire wrapped concrete tanks as justify- 
ing its concern. 

Admitting that its position may be conservative, B & C has taken 
the view that the specifications reflect its best engineering judgment, 
and that it recommended the use of the rod technique due to the need 
for an assured 50-year tank life, and because difficulties have been 
experienced generally with the use of wire wrap systems. B & C classi- 
fies the BBR cable system as a wire wrap technique because the overall 
diameter of the cable used by BBR is less than that of the specified 
rods (which are required to be 114 and % inches in diameter, the lighter 
rods being used in the upper portion of the tank) , and because the cable 
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is composed of seven strands of wire. The consulting engineers advised 
Sacramento and Oxnard that the biggest single problem with the wire 
wrapping technique is the greater susceptibility to corrosion of the 
thinner wire members. In the case of the heavier rod, a single rod or 
two may corrode but the chance of total failure was viewed as mark- 
edly less because the surface area exposed is less for comparable 


amounts of steel, while the use generally of higher stress levels in wire 
systems exaggerates the impact any corrosion will have. 

The protester argues that it has been prejudiced by B & C’s refusal 
to consider its automated “electro-servo” cable wrapping system as 
distinguished from other wire wrapping methods and by B & C’s 
alleged misunderstanding of prestressing technology. BBR claims this 
misunderstanding is illustrated by B & C’s definition of “wire wrap- 
ping” asa 


* * * method of construction [which] consists of a lightly reinforced concrete 
structure further reinforced with % to %4’’ diameter wire which is spirally 
drawn around the tank through dies, or other methods of tensioning, at variable 


spacing. 

BBR’s system does not use dies, but applies the 3 inch stranded 
galvanized steel cable using automated servo-tensioning techniques, at 
precisely controlled tension and without permanent deformation of 
the “wire.” Moreover it has developed‘a mechanized system for pre- 
paring the tanks and applying gunite to the prestressed tanks and 
claims to have overcome the problems experienced with other wire 
wrap systems. BBR acknowledges that wrapping systems using ungal- 
vanized single strand wire, deformed by drawing it through dies, 
without adequate tension regulation, have experienced difficulties in 
past applications, but asserts that its system shares none of these defi- 
ciencies, BBR acknowledges that the Rods Inc. system can be used ef- 
fectively, but contends that the BBR system can perform at least as 
well as that technique, and vastly better than the rod and turnbuckle 
method, which it contends is not even a recognized, or feasible, pre- 
stressing technique. 

On the basis of the record, we cannot say that the restriction was 
unreasonable, The use of wire or cable would expose more metal sur- 
face area to the possibility of corrosion and the loss of the same 
amount of metal from each will result in a proportionally higher in- 
crease in stress in the wire or cable than in the rods. 

However, we are not entirely satisfied that the BBR technique has 
been fully analyzed. B & C’s advice to the grantees in this case admit- 
tedly was very cautious and the ultimate rejection of the BBR system 
apparently was supported to a large extent on the basis of experiences 
with tanks prestressed by firms not using the BBR wire or cable wrap- 


238-644 O- 77-3 





580 DECISIONS OF THE COMPTROLLER GENERAL [56 


ping technique. Although corrosion was cited as posing the biggest 
problem with the wire wrapping system and examples of defective 
wire wrapped tanks were pointed out, no claim was made or evidence 
adduced that any BBR cable prestressed tank had suffered corrosion 
induced distress or failure. It appears that the City of Sacramento 
constructed several wire wrapped tanks some 15 years before, and that 
remedial work was later required. Other examples of tank failure or 
distress indicating a need for repairs were cited—the focus again being 
on problems which occurred in the early 1960’s, or before, or in tanks 
of unknown longevity, not evidently tanks prestressed using BBR’s 
automated cable servo-tensioning technique. Due to the age of the 
tanks, it would appear that traditional wire wrap methods were used 
in those instances. Although some of the tanks with which difficulty 
was experienced may have been constructed by the Preload Company, 
a firm which now practices the BBR method, that of itself is incon- 
clusive, save perhaps for suggesting that that firm has since discovered 
that the BBR system is better than the method it was then using. 

We think BBR’s automated system is sufficiently distinctive from 
cther wrapping methods to justify consideration on its own merits. In 
this connection, B & C’s final submission to this Office indicated that 
approval of the BBR technique by a registered structural engineer 
would merit serious consideration. 

In addition the record indicates that the BBR technique also may 
have been excluded, regardless of its merits, because of anticipated 
difficulty in preventing other firms from offering other unacceptable 
wire wrap systems. Assuming the acceptability of the BBR tech- 
nique, there would be no legal objection to the exclusion of other meth- 
ods which do not rise to the performance levels of the BBR technique. 

For purpose of the instant procurements we recognize that it is im- 
practical to conduct a thorough analysis of alternatives to the spec- 
ified prestressing systems. However, we believe EPA could insure 
maximum competition in future cases by requiring a fuller investi- 
gation of the need for excluding all but the rod prestressing technique. 
EPA should not continue to approve such restrictive specifications 
unless improvements in other commercially available methods such as 
BBR’s have been carefully analyzed and still found to be lacking 
based on directly pertinent data. 


[B-187756] 
Contracts—Protests—Timeliness—Negotiated Contracts—Debrief- 
ing on Proposal 

Protest concerning defects in successful proposal is untimely filed since it was 


received more than 10 working days after protester received debriefing on pro- 
posal. Other bases of protest are timely filed. 
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Officers and Employees — Ethics — Procurement Employees— 
Evaluators 


Notwithstanding position that enforcement of standards of conduct is the re- 
sponsibility of each agency, General Accounting Office has, on occasion, offered 
views as to considerations bearing on alleged violations of standards as they 
relate to propriety of particular procurement. 


Contracts — Negotiation — Evaluation Factors — Evaluators— 
Conflict of Interest Alleged 


Although it would have been appropriate for proposal evaluator to have disquali- 
fied himself completely from proposal evaluation upon notice that proposal had 
been received from former employer who had previously fired employee, fact re- 
mains that evaluator insists he did not discuss former employer's submitted pro- 
posal until fellow evaluators completed evaluation. Since protester has not sub- 
mitted probative evidence contesting evaluator’s statements and because relative 
standing of offerors is unchanged by excluding questioned evaluator’s scores, new 
evaluation panel need not be convoked to rescore proposals to remedy irregularity. 


Contracts—Negotiation—Offers or Proposals—Initial Proposal 
Basis—Authority for Award 


Authority for “initial proposal” award depends on: (1) prospect that award will 
be made at “fair and reasonable” price; and (2) absence of uncertainty as to 
pricing or technical aspects of any proposals. 


Contracts—Negotiation—Offers or Proposals—Offeror—Superior 
Rated Proposal 

Since successful offeror’s superior-rated proposal was properly considered for 
initial proposal award in that tests for award were met, it was proper for pro- 
curing agency not to have discussed with protester deficiencies noted in protest- 
er’s proposal—indeed, if discussions had been entered into, initial award would 
not have been authorized. 


In the matter of Development Associates, Inc., May 5, 1977: 


Development Associates, Inc. (DA), questions the award of a con- 
tract to J. A. Reyes Associates, Inc., under request for proposals 
(RFP) No. CO-48-76, issued by the Immigration and Naturaliza- 
tion Service, Department of Justice. The RFP described a require- 
ment for a “residential survey to estimate the illegal alien population 
in the twelve most populous states and to obtain and analyze charac- 
teristics and impact data.” 

DA’s protest which was filed with the General Accounting Office on 
November 3, 1976, or nearly 7 weeks after the date (September 17, 
1976) on which the award was made is based primarily upon the con- 
tention that the “evaluation procedures on this procurement were con- 
ducted in a vague, misleading, and biased manner.” Specifically, DA 
contends that: (1) a former DA employee (who is alleged to be biased 
against DA because the company fired the employee) evaluated DA’s 
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proposal to DA’s disadvantage; (2) the discharged employee failed 
to disclose the “potential conflict with DA” until the contract award 
panel met on September 13, 1976—shortly before the protested con- 
tract was awarded; (3) “Parts of the methodology of the winning pro- 
posal are contradictory and in one instance in violation of the Office 
of Management and Budget regulations” (—this ground of protest 
raises 18 criticisms of the Reyes’ proposal) ; and (4) the “reasons why 
the panel found the DA proposal to be unacceptable are vague, un- 
founded, untrue, and were not checked out by the panel with [DA].” 

The Department asserts that DA’s criticisms of Reyes’ proposal are 
untimely filed under section 20.2(b)(2) of our Bid Protest Proce- 
dures (4 C.F.R. § 20 (1977) ) which provides that protests concerning 
nonsolicitation improprieties are to be filed not later than 10 working 
days after the basis of protest is known or should have been known, 
whichever is earlier. The Department points out that on October 12, 
1976, DA was permitted to read Reyes’ proposal and that DA “could 
asily have extracted” any material needed to submit an informed 
protest concerning Reyes’ proposal. 


DA asserts that it was not in a position to submit an informed pro- 
test about the lack of merit of Reyes’ proposal until November 1, 1976, 
at the earliest, when the Department provided DA with a copy of the 
Reyes’ proposal, and copies of various documents evidencing the ra- 


tionale which prompted the rejection of DA’s proposal. 

The Department has informed us that it afforded DA’s representa- 
tive an unlimited time on October 12, 1976, to study the Reyes’ pro- 
posal and that it would have allowed the representatives to make 
copies of pages of the proposal on that day had the representatives so 
requested. Additionally, the Department says that it gave DA a copy 
of a chart showing the relative scores of all offerors under each of 
the evaluation criteria. These acts constituted, in the Department’s 
view, an adequate “debriefing” of the merits of Reyes’ proposal. Con- 
sequently, the Department insists that DA was in a position to sub- 
mit an informed protest about any alleged Jack of merit in the suc- 
cessful proposal as of October 12. 

A protester may reasonably withhold filing a protest concerning 
the lack of merit in a successful proposal until it is given sufficient 
information as to why the proposal was considered to be superior— 
provided the request for the information was made within a reason- 
able time from the date of award. Lambda Corporation, 54 Comp. 
Gen. 468 (1974), 74-2 CPD 312. 

There is no question that DA requested (on September 27, 1976) 
a “debriefing” of the Reyes’ award within a reasonable time from the 
date of the award (September 17). It is our view, however, that the 
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Department. gave sufficient information at the debriefing (held on 
October 12, 1976) as to why Reyes’ proposal was considered to be 
superior. DA was furnished a detailed chart showing Reyes’ scores 
under all the evaluation criteria. For example, the chart showed that 
Reyes’ proposal received a score nearly 30 percent higher than DA in 
technical approach. Having this scoring difference in mind, DA should 
have realized that significant defects were not considered to be pres- 
ent in Rayes’ technical proposal (the source of the bulk of the criti- 
cisms subsequently advanced by DA) as compared with DA’s techni- 
cal proposal. Consequently, upon being allowed an extended period 
of time to study the Reyes’ proposal, DA should have also realized 
that it was being given an opportunity to note defects in Reyes’ techni- 
cal proposal (and in all other areas of the proposal). DA must, there- 
fore, be held to have had notice of any basis of protest concerning de- 
fects in Reyes’ proposal as of October 12, 1976. Since DA’s protest con- 
cerning defects in Reyes’ proposal was not received until November 3, 
1976—or more than 10 working days after the October 12 debriefing— 
this ground of protest is untimely filed under section 20.2(b) of our 
Bid Protest Procedures and will not be considered. 

Reyes also asserts that all other bases of DA’s protest are untimely 
filed and should not be considered. Specifically, Reves says that on 
September 14, 1976, the Department sent “DA a memorandum ad- 
vising, in substance, that DA’s proposa] had been determined to be 
outside of the competitive range and that the contract would not be 
awarded to DA.” Because of the transmission of this memorandum, 
Reyes argues that DA had knowledge of all bases of protest concern- 
ing the award in mid-September. 

The Department has informed us that it has no record of any mem- 
orandum sent to DA. Instead, the Department maintains that the 
September 20 letter to DA was the first communication informing DA 
that it had not received the award. 

In any event, Reyes mistakenly assumes that the mere communica- 
tion of notice of award automatically serves to convey all possible 
bases of protest against an award. This is not so. So long as an offeror 
requests a debriefing of the rationale supporting an award within a 
reasonable time from the date of hearing of the award, the offeror is 
not foreclosed from filing a timely protest under our Bid Protest 
Procedures. See Lambda Corporation, supra. (Of course, if the offeror 
learns of the proposed rejection of its proposal prior to award and 
obtains the agency’s rationale for rejecting the proposal before award, 
the offeror will be held to have had knowledge of the bases of protest 
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against the rejection from the date it learned of the agency’s rationale. 
Singer Company, 56 Comp. Gen. 172 (1976), 76-2 CPD 481.) 

There is no question that DA requested a timely debriefing of the 
Reyes award. And it is clear that DA was not furnished information 
giving rise to grounds of protests Nos. 1, 2 and 4 until November 1, 
1976—the date on which it obtained several procurement documents 
from the Department specifically relating to these grounds of pro- 
test. Consequently, we find these other bases of protest to have been 
timely filed. 

Responding to the first ground of DA’s protest, the Department 
explains that the allegedly biased evaluator, a current employee of 
the Department of Health, Education, and Welfare (HEW) “on 
loan” to the Service for the procurement, was given copies of all the 
technical proposals in question on September 2, 1976. From that date 
until the evaluation panel convened on September 13, 1976, the evalu- 
ator reportedly read all but DA’s proposal. On September 138, the 
evaluator informed the other panel members of his “former, albeit 
brief, association with DA, and disqualified himself from the initial 
evaluation of [the company’s] proposal on the basis of a possible con- 
flict in interest.” The Department says that this disqualification lasted 
until the other evaluators had completed their evaluations and col- 
lectively found the DA proposal to be unacceptable. After this finding 
was made, the evaluator made an evaluation of the proposal to insure 
that “all proposals were evaluated by the complete panel.” The De- 
partment further notes that the questioned evaluator “did not assign 
the greatest or least amount of points.” Finally, the Department is of 
the view that, although the failure of the evaluator to disqualify him- 
self was improper, his actions were “honorable.” 

The evaluator, who admits he had previously been fired by DA, 
insists that his dismissal was “predicated strictly on specific profes- 
sional differences.” Further, he states that, although he “elected not 
to review the DA submission and refused to participate in the review 
and discussions of the DA proposal,” he decided not to disqualify him- 
self from involvement in the panel since he felt this would be an 
“abdication of [his] responsibilties as a Federal official.” 

There is no statutory or regulatory authority for our Office to issue 
formal opinions on conflict of interest questions concerning officers 
and employees of other agencies. The basic provisions setting forth 
standards of conduct for Government employees are found in Execu- 
tive Order No. 11222, 3 C.F.R. § 156 (1974), 18 U.S.C. § 201 (Supp. 
IV, 1974). Each agency head is required by section 702 of Executive 


Order No. 11222 to issue implementing regulations concerning the ac- 
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tivities of the agency. Ultimately, each agency head must take re- 
sponsibility for executing the standards of conduct program. 

Notwithstanding our position that the enforcement of standards 
of conduct is the responsibility of each agency head, we have, on occa- 
sion, offered views about considerations bearing on alleged violations 
of standards of conduct as they relate to propriety of particular 
procurement. See, for example, Ackco, /ne., B-184518, September 14, 
1976, 76-2 CPD 239. In the cited case we announced our reservations 
about the practice of permitting a proposal evaluator who believed 
there was a conflict of interest with regard to one offeror to partici- 
pate in the deliberations and to rate other proposals since the evaluator 
could potentially influence the selection by indirect action. Here, how- 
ever, the evaluator in question insists that he did not rate any of the 
submitted proposals until after the other two evaluators completed 
‘anking all proposals. 

Since the questioned evaluator is an employee of HEW the stand- 
ards of conduct issued by that agency are for review. HEW’s stand- 
ards of conduct are found at part 73 of Title 45, C.F.R. (1976). Noth- 
ing in these regulations expressly bears on the situation involved here 
other than a general exhortation found at section 73.735-305 of the 
part which provides: 


An employee shall avoid any action, whether or not specifically prohibited by 
this part, which might result in, or create the appearance of: 


. * * ” ~ 


Losing complete independence or impartiality * * *. 

It would have been appropriate under the quoted regulation for 
the employee to have disqualified himself from the evaluation panel 
immediately upon learning of DA’s participation in the procurement. 
Notwithstanding this observation, the fact remains that the evaluator 
insists that he did not even discuss the DA proposal with the other 
evaluators, let alone formally evaluate the proposal or any other of 
the proposals, until a final judgment had been made to find the DA 
proposal unacceptable. DA has not furnished any specific probative 
evidence which contradicts these recitals. Consequently, and since 
the relative ranking of offerors, when the ratings of the questioned 
evaluator are excluded, is not changed, we do not agree with DA’s 
assertion that a new panel must be convened to reevaluate proposals 
and test the soundness of the original ranking of proposals merely 
because of the presence of this evaluator on the evaluation panel. 

The other timely ground of protest relates to the reasons why the 
Department’s evaluators found DA’s proposal to be “unacceptable” 
and to the Department’s failure to discuss the unacceptable rating with 
the company prior to award. 
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The specific reasons why the evaluators found DA’s proposal “un- 
acceptable” were : 

(1) Reservations about inducements to be offered illegal aliens 
to participate in the survey; 

(2) Specific analytic techniques not detailed ; 

(3) Questionable corporate capability ; 

(4) Questionable availability of key personnel; and 

(5) Proposed level of effort questionable. 

As to point (1), DA insists that this was a tentative suggestion only 
and that it could have been remedied, together with all other criti- 
cisms, had discussions been entered into. 

DA further insists that the criticism concerning analytic techniques 
is not supported by a consultant’s analysis of submitted proposals. 

The consultant’s analysis, supplied under a separate contract for 
the benefit of the Government evaluators, was not considered to be 
binding on the evaluators. That analysis—which described DA’s pro- 
posal as having given “good thought to analysis” questions—also 
noted (in agreement with the final departmental evaluation) that DA 
had not called out specific analytic techniques and noted that DA’s 
“whole analysis w#// be (italic supplied) well thought out and sound.” 
Since the consultant found lack of detail concerning DA’s proposed 
analytic techniques, the consultant’s opinion that DA had the capabil- 
ity of preparing a well-thought-out proposal does not necessarily con- 
tradict the evaluator’s criticisms and rating of DA’s proposal in this 
area. 

The main point of DA’s protest concerning the rating of its pro- 
posal involves the Department’s refusal to conduct discussions with 
DA—-so as to permit modifications to its proposal in the areas relating 
to the criticisms. This refusal was made in view of the Department’s 
decision to award a contract under initial proposal contracting 
authority. “Initial proposal award” authority is described in Federal 
Procurement Regulations (FPR) § 1-3.805-1 (a) (5) (1964 ed. amend. 
153), which provides: 

After. receipt of initial proposals, * * * discussions shall be [held] * * * except 
fay ses: 

* * * s = + e 

(5) Procurements in which it can be clearly demonstrated from the existence 
of adequate competition * * * that acceptance of the most favorable initial pro- 
posal without discussion would result in a fair and reasonable price: Provided, 
That the request for proposal contains a notice * * * that award may be made 
Without discussion * * *, In any case where there is uncertainty as to the pricing 


or technical aspects of any proposals the contracting officer shall not make award 
without further * * * discussion prior to award. 


“Adequate competition,” sufficient to support the award of a negoti- 
ated contract without discussions, exists when several offerors submit 
independent cost and technical proposals, as was the case here, and 
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the offeror with the most favorable initial proposal, price and other 
factors considered, is selected for award at a “fair and reasonable” 
price. See Shappell Government Housing, Inc. and Goldrich and Kest, 
Inc., 55 Comp. Gen. 839 (1976), 76-1 CPD 161, and cases cited in text. 

Determining that a “fair and reasonable” price would result from 
an “initial proposal” award requires an independent cost projection 
of the proposed cost. See Shappell, supra. Here, the record contains 
a detailed cost estimate showing seven items of proposed direct labor, 
seven items of other direct costs, and a fixed fee estimate totaling 
$757,500—or $6,000 more than the award cost of the challenged con- 
tract. Consequently, we conclude that the Reyes award was made at a 
“fair and reasonable” price. 

Finally, the record does not show that there was any “uncertainty 
as to the pricing or technical aspects of any proposals” which would 
have otherwise prevented the initial proposal award. Thus, the tests 
for an “initial proposal” award were met. 

Since Reyes’ superior-rated proposal was properly considered for 
an initial proposal award, it was proper for the Service not to have 
discussed the defficiencies in question with DA. Indeed, had it entered 
into discussions with DA, there would have been no authority for an 
initial proposal award and the Service would have been required to 
enter into discussions with all other competitive offerors, 

Protest denied. 

[B-187865] 


Military Personnel—Record Correction—Overpayment Liability— 
Readjustment Payments 


Army Reserve officers involuntarily separated from active duty, with readjust- 
ment payments computed under 10 U.S.C. 687 (1970), whose military records are 
subsequently corrected to show continuation on active duty, are liable to repay 
such readjustment payments to the United States. 


Military Personnel—Record Correction—Overpayment Liability— 
Payment for Unused Leave on Discharge 


Reservists who receive payments for unused accrued leave under 37 U.S.C. 501 
(1970) upon separation from active duty, but whose records are corrected to 
expunge the fact of such separation, are liable to repay amounts received for 
unused leave; however, they are entitled to be recredited for days of unused leave 
up to the 60-day maximum prescribed by 37 U.S.C. 501(f) (1970). 


Military Personnel—Record Correction—Overpayment Liability— 
Interim Reserve Pay and Allowances 


Army members separated from extended active duty, who thereafter earn 
military pay and allowances as members of Reserve components, but whose 
records are corrected to reflect continued active duty with no break in service, 
are liable to repay such interim Reserve pay and allowances. 


238-644 O- 77-4 
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Veterans — Education — Overpayments — Educational Assistance 
Allowances to Veterans 


Whether or not erroneous or excessive Veterans Administration disability com- 
pensation and educational assistance payments which constitute debts to the 
United States must be collected is a matter for submission to the Veterans Admin- 
istration, which has exclusive jurisdiction in such matters. 


Military Personnel—Record Correction—Payment Basis—Interim 
Civilian Earnings 


Army members separated from but later retroactively restored to active duty 
by administrative record correction action (10 U.S.C, 1552 (1970) ) thereby be- 
come entitled to retroactive payment of military pay and allowances; and while 
interim civilian earnings may properly be set off against amounts due members, 
such civilian earnings are deductible only from net balance due members after 


setoff of their debts to the Government and are not recoupable in excess of that 
net balance. 


Debt Collections—Waiver—Military Personnel—Pay, etc.—Read- 
justment Pay 


Where Army officers involuntarily separated from active duty subsequently ob- 
tain records correction to show continuation on active duty, readjustment pay- 
ments made upon separation under 10 U.S.C. 687 (together with payments re- 
ceived for accrued leave on separation and for interim Reserve duty) are thereby 


rendered erroneous, and such payments may therefore be considered for waiver 
under 10 U.S.C. 2774. 


In the matter of Reserve members restored to duty, May 5, 1977: 


This action is in response to a letter dated November 16, 1976, from, 
the Assistant Secretary of the Army (Manpower and Reserve Affairs), 
requesting a decision as to whether there is a requirement to recoup 
readjustment payments made to Reserve officers separated from but 
later restored to active duty, and whether such payments, if recover- 
able, and other monies received incident to separation are proper for 
consideration for waiver. 


It is indicated that a number of Reserve officers were involuntarily 
separated from extended active duty in the Army after being passed 
over for promotion by selection boards convened in 1974 and 1975. 
Upon separation, the Reserve officers received lump-sum readjustment 
payments computed under 10 U.S.C. 687 (1970). They applied to the 
Army Board for Correction of Military Records (ABCMR) for re- 
lief, alleging violations of statutes and regulations regarding the com- 
position of their promotion boards; and the ABCMR concluded that 
the failure of the Department of the Army to appoint an appropriate 
number of Reserve officers as members of the 1974 and 1975 selection 
boards resulted in an injustice to them in that they were deprived of 
consideration for promotion by selection boards containing Reserve 
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officers. New selection boards with an appropriate number of Reserve 
officers were then convened to reconsider their promotions. 

It is further indicated that when the new selection boards select for 
promotion members who had been separated following their previous 
nonselection, it is necessary to correct their records under the pro- 
visions of 10 U.S.C. 1552 (1970) to show that they were not separated. 
When this principle is applied, it is stated that a substantial indebted- 
ness may occur because accrued leave settlement, readjustment pay- 
ments, and interim civilian earnings are included in the amount to be 
set off against the monies due the members as active duty pay and al- 
lowances for the period when they were not on active duty during the 
time the correction action was pending. 

In a sample and apparently hypothetical compution included with 
the submission, the following items are set out as being subject to col- 
lection action: (1) readjustment pay; (2) payment for unused ac- 
crued leave; (3) military pay and allowances earned while a member 
of a Reserve component; (4) Veterans Administration disability com- 
pensation/excess educational assistance benefits; and (5) earnings from 
civilian sources. The question is raised as to whether there is a necessity 
to recoup the monies received by a member for each of these items, and 
if so, whether claims for such amounts would be proper for considera- 
tion for waiver under 10 U.S.C, 2774 (Supp. IT, 1972). 

With regard to the recoupment of these items, it is first of all ques- 
tioned whether there is a necessity to recoup the readjustment pay- 
ments made under 10 U.S.C. 687, since it is said the purpose of the 
statute is to provide a monetary cushion to soften the transition to 
civilian life for those reservists who are involuntarily released. It is 
suggested that since the affected reservists did in fact perform the 
transition to civilian life and bore the expense incident thereto, recoup- 
ment action may work an inequity and may in many instances place 
the officers in a reduced pay status for the remainder of their active 
military careers. 

Section 687 of title 10, United States Code, provides generally that 
a Reserve member who is released from active duty involuntarily, and 
who has completed, immediately before his release, at least 5 years of 
continuous active duty, is entitled to a readjustment payment computed 
in accordance with the formula there provided not to exceed 2 years’ 


basic pay of the grade in which he is serving at the time of his release 


or $15,000, whichever amount is the lesser. 
Subsection 687 (d) specifically provides: 
(d) Any readjustment payment to which a member becomes entitled under 


this section shall be reduced by the amount of any previous payment made to 
him under this section that he has not repaid to the United States. If he has re- 
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paid that amount to the United States, the period covered by it shall be treated 
as a period for which a payment has not been made under this section. 


The source of 10 U.S.C. 687 is the act of July 9, 1956, ch. 534, 70 
Stat. 517. The legislative history of that act indicates that 10 U.S.C. 
687(d) was specifically designed to cover the cases of reservists in- 
voluntarily separated from but subsequently recalled to active duty. 
The stated purpose of subsection 687(d) is to “prevent dual payments 
of readjustment pay in the remote possibility that a reservist might 
receive readjustment pay after having served for at least 5 years and 
at some time in the future be recalled to active duty and again qualify 
for readjustment pay after serving 5 more years. Only one such pay- 
ment could be made in these circumstances.” See 8S. Rept. No. 2288, 84th 
Cong., 2d Sess. (1956), at page 5. Moreover, the terms of subsection 
687(d) clearly contemplate that readjustment payments given to Re- 
serve members be “repaid to the United States” in the event of their 
recall to active duty. 

Furthermore, we have previously expressed the view that a Regular 
officer who receives severance pay upon involuntary separation from 
active duty (similar to a Reserve officer receiving readjustment pay), 
but who later by Correction Board action has his records changed to 
expunge the fact of such involuntary separation, is then subject to 
recoupment action for the “received severance pay not payable in such 
circumstances.” See 43 Comp. Gen. 235, 237 (1963). See also 42 Comp. 
Gen. 617 (1963). Accordingly, it is our view that the Reserve officers 
restored to active duty upon their own application in the circumstances 
described are indebted to the United States for the amounts received 
as readjustment payments under 10 U.S.C. 687, and are liable to make 
restitution of such amounts. 

Regarding the matter of payments received for unused accrued 
leave, it appears the payments were authorized on the basis of separa- 
tion from active duty as set forth in 37 U.S.C. 501(a) (1) (B) (1970). 
The correction of records expunging the fact of such separation 
rendered the payments improper and made the amounts received sub- 
ject to recoupment action. However, it further appears that the mem- 
bers affected are entitled to be recredited for the days of unused leave 
for which payments were made, up to the 60-day limit prescribed by 
37 U.S.C. 501(f). See Schmidt v. United States, 192 Ct. Cl. 420 (1970). 

With respect to the question of the recoupment of interim pay re- 
ceived for inactive Reserve duty, 37 U.S.C. 206(a) (1970) expressly 
provides that inactive-duty training pay is authorized only for a mem- 
ber “who is not entitled to basic pay.” Since the records of the members 
in question were corrected to reflect continued entitlement to basic 
pay, interim pay received for inactive-duty training was rendered 
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contrary to statute and therefore erroneous. Also, any pay and allow- 
ances received for special tours of active duty or active duty for train- 
ing during such interim period became erroneous overpayments by the 
correction of records to show continuation on extended active duty. 
Thus, all interim military pay and allowances earned as a member of 
a Reserve component would be subject to recoupment. 

Concerning the recoupment of benefit and compensation payments 
received from the Veterans Administration (VA), 38 U.S.C. 211(a) 
(1970) expressly provides that decisions of the Administrator on any 
question of law or fact concerning a claim for benefits is final and 
conclusive and no other official or court of the United States shall have 
the power or jurisdiction to review such decision. This Office, there- 
fore, has no authority to change or reverse any decision of the VA 
pertaining to the entitlement to or payment of benefits to any member 
or former member. If the VA makes a determination, based on an 
individual’s status, that he was erroneously paid benefits from that 
agency, such erroneous payments become a debt to the United States 
which must be recovered either directly from the individual or if the 
individual is due other sums from the United States, by setoff from 
such sums. See 53 Comp. Gen. 299 (1973); B-177924, January 27. 
1975. 

As to the matter of interim civilian earnings, paragraph 25 of Army 
Regulation 15-185 (June 4, 1974) provides that in the settlement of 
claims following ABCMR action, earnings received from civilian em- 
ployment during any period for which active duty pay and allowances 
are payable will be deducted from such settlement. We have previously 
expressed the view, however, that in the adjustment of accounts in 
such situations, Government pay and other monetary benefits re- 
quired to be recovered by reason of the correction of records should 
be set off first, with civilian earnings to be deducted from the remain- 
ing balance due the member, if any. See 49 Comp. Gen. 656, 662 (1970). 
Thus, if the amount of the readjustment payment and other Govern- 
ment benefits subject to recoupment equals or exceeds the amount due 
the member for backpay and allowances, there would be no further 
setoff or deduction for interim civilian earnings, since such earnings 
are not recoupable but are merely deductible from any remaining 
amount which may be owed to the member. 

With regard to the question concerning the possibility of waiver, 
10 U.S.C. 2774(a) (Supp. IT, 1972) provides in pertinent part that a 
claim of the United States against a person arising out of an “errone- 
ous payment” of pay or allowances, to or on behalf of a member or 
former member of the uniformed services, the collection of which 
would be against equity and good conscience and not in the best inter- 
est of the United States may be waived in whole or in part. 
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The primary purpose of a correction of records under 10 U.S.C. 
1552 in cases of the type described is to restore the member or former 
member to the same position that he would have had if he had not 
been separated or relieved from the performance of active military 
service. The resulting benefits and liabilities depend solely upon a 
proper application of the statutes to the facts as shown by the cor- 
rected record in each particular case, from the effective dates men- 
tioned in the correction rather than from the date of the approval of 
the action by the Secretary of the Service concerned. See 34 Comp. 
Gen. 7 (1954) ; 40 7d. 502 (1961) ; 48 id. 235, supra. 

The readjustment payments, unused accrued leave payments, and 
interim military pay for inactive duty Reserve service paid to the 
members in question were apparently correct and proper when made. 
Ordinarily, debts which result from payments proper when made are 
not considered as arising out of “erroneous payments” so as to be sub- 
ject to consideration for waiver under 10 U.S.C. 2774. Cf. B-180028, 
July 9, 1974. However, when a member's records are corrected under 
10 U.S.C. 1552, to show that he was not separated from active duty, 
such correction relates back to retroactively change the factual situa- 
tion, and renders the readjustment payment received a payment that 
should not have been made. Cf. 42 Comp. Gen. 617, supra. Accordingly, 
it is our view that claims against the officers in question arising out 
of such readjustment, leave and Reserve service payments may be 
given consideration for waiver in whole or in part under 10 U.S.C. 
2774, on an individual, case-by-case basis. See 55 Comp. Gen. 113 
(1975). In doing so it seems proper to consider that the purpose of 
the correction of the members’ records and the payments which be- 
come due upon such correction are to restore the members, as nearly 
as possible, to the position they would have been in if the error had 
not been made. In such circumstances it may not be in the best interest 
of the United States nor in keeping with equity and good conscience 
to waive the total amount of the erroneous payments but only such 
part of the erroneous payments which would prevent the member from 
having a net indebtedness upon restoration to duty. 

Overpayments of VA compensation and benefits do not involve 
military pay and allowances and may not be considered for waiver 
under 10 U.S.C. 2774; rather, whether or not those amounts need be 
collected is a matter for consideration by the VA. 

The questions are answered accordingly. 


[B-188654] 


Compensation—Withholding—Debt Liquidation—Alimony and 
Child Support 


Environmental Protection Agency negligently failed to withhold specified 
amounts from employee's salary under a writ of garnishment. *Governing state 
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law permits entry of judgment against employer-garnishee under those cir- 
cumstances. Since 42 U.S.C. 659 mandates that the United States and its agen- 
cies will be treated as if they were private persons with regard to garnishment 
for child support and alimony, employing agency may be found to be liable 
because, under the same circumstances, private employer would be liable. 


Courts — Judgments, Decrees, ete. — Payment — Appropriation 
Chargeable 

If judgment is entered against United States or one of its agencies as employer- 
garnishee under applicable state law, that judgment may be paid from the 


Judgment Appropriation created by 31 U.S.C. 724a, if Attorney General certifies 
that it is in the interest of the United States to pay the judgment. 


In the matter of Robert A. Bailey—wage garnishment, May 6, 1977: 


This matter arises from a request for an advance decision dated 
March 16, 1977, submitted by an authorized certifying officer, Mr. 
Marcus W. Pugh, Chief, Fiscal Policies and Procedures Branch of 
the Environmental Protection Agency (EPA), concerning the 
agency’s authority to pay from its appropriations an amount that was 
not withheld from an employee’s salary under a garnishment order. 

On or about October 7, 1976, a “Writ of Attachment on a Judgment, 
Child Support/Alimony,” was served upon the EPA Office of General 
Counsel requiring that 50 percent of the gross wages of Mr. Robert A. 
Bailey be withheld and paid over to the Clerk of the Superior Court 
of the District of Columbia to satisfy a judgment for child support in 
the total amount of $15,047. The writ of attachment was reviewed by 
the EPA Office of General Counsel, and forwarded to the Payroll 
Office on or about October 12, 1976, with instructions to begin with- 
holding the specified amounts from Mr. Bailey’s salary. Notice of the 
withholding was given to Mr. Bailey in a letter dated October 13, 1976. 

A pay period had ended October 10, 1976, so the withholding under 
the writ could not be put into effect for that pay period. The Payroll 
Office then attempted to make the appropriate entires into the payroll 
system for the following pay periods, but for unknown reasons the 
automated payroll system did not accept the entries. Therefore, no 
deductions were ever made from Mr. Bailey’s salary under the writ. 
The error was not discovered until after Mr. Bailey had resigned 
from EPA effective November 10, 1976. 

By letter of December 28, 1976, to the EPA Payroll Office, Mr. Wil- 
liam J. Earl, Assistant Corporation Counsel of the Government of 
the District of Columbia, noted that no payments had been made in 
accordance with the writ, and requested that EPA immediately remit 
to the Clerk’s Office of the Superior Court 50 percent of the gross 
wages paid to Mr. Bailey between October 8, 1976, and the date he 
left EPA. An attempt was made to recover that amount from Mr. 
Bailey’s retirement. account, but it had been returned to Mr. Bailey 
before the request to withhold reached the Civil Service Commission. 





594 DECISIONS OF THE COMPTROLLER GENERAL [56 


The certifying officer now asks if he may pay the amount that should 
have been withheld from Mr. Bailey’s salary from appropriation 
68X0108, “Abatement and Control, Environmental Protection 
Agency.” This appropriation is the one from which Mr. Bailey’s salary 
had been paid. 

On March 22, 1977, a “Motion for Judgment of Recovery Against 
Garnishee,” was filed by the District of Columbia Corporation Counsel, 
and was served on EPA. In that motion a judgment in the amount of 
$900 is sought against EPA because of its failure to withhold money 
from Mr. Bailey’s salary in accordance with the writ of attachment. 
The motion is based on District of Columbia Code §§ 16-556(b) and 


16-575 (1973 ed.). Section 16-575 provides that: 


If the employer-garnishee fails to pay to the judgment creditor the percentages 
prescribed in this subchapter of the wages which become payable to the judgment 
debtor for any pay period, judgment shall be entered against him for an amount 
equal to the percentages with respect to which the failure occurs. 


Thus, under the District of Columbia Code, if a private employer fails 
to withhold the amounts required by a writ of garnishment, it is liable 
to the judgment creditor for those amounts. Costin v. Hollywood 
Credit Clothing Co., 140 A.2d 696 (D.C. Ct. App. 1958). 

Prior to January 1, 1975, the salaries of employees of the Federal 
Government could not be garnished for any purpose. Under section 
459 of Public Law 93-647, January 4, 1975, 88 Stat. 2337, 2357, salaries 


of Federal employees can now be garnished to satisfy child support 
and alimony obligations. That section, which is codified as 42 U.S.C. 
§ 659 (Supp. IV, 1974), provides that: 


Notwithstanding any other provision of law, effective January 1, 1975, moneys 

(the entitlement to which is based upon remuneration for employment) due 
from, or payable by, the United States (including any agency or instrumentality 
thereof and any wholly owned Federal corporation) to any individual, including 
members of the armed services, shall be subject, in like manner and to the 
same extent as if the United States were a private person, to legal process 
brought for the enforcement, against such individual of his legal obligations to 
provide child support or make alimony payments. 
This section does not create a new Federal garnishment law. It 
merely removes the bar of sovereign immunity that previously pre- 
vented garnishment. See Matter of the State of Washington, 55 Comp. 
Gen. 517 (1975) ; Bolling v. Howland, 398 F. Supp. 1313 (M.D. Tenn. 
1975) ; and Wilhelm v. United States Department of the Air Force, 
418 F. Supp. 162 (S. D. Tex. 1976). 

In essence, 42 U.S.C. § 659 mandates that the United States, when 
acting as an employer, be treated the same as any private employer 
would be when an employee’s wages are garnished for child support 
or alimony payments. Under the District of Columbia Code, if a pri- 
vate employer fails to withhhold money from an employee’s salary, 
in accordance with a garnishment order, it is liable to the judgment 
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creditor. Accordingly, the Federal Government is liable under the 
same circumstances. While it could be argued that the United States 
has no liability for the erroneous acts of its agents under the theory 
of Federal Crop. Ins. Corp. v. Merrill, 332 U.S. 380 (1947), we believe 
that the statutory mandate that the United States be treated as if it 
were a private person serves to remove such a defense, Additionally, 
we note that if errors or omissions by Federal employees insulated 
agencies from liability in garnishment cases, the purpose of 42 U.S.C. 
§ 659 could be easily frustrated. Thus, we conclude that a Federal 
agency may be found liable under state law if it fails to comply with a 
proper writ of garnishment. 

The specific question presented by the EPA certifying officer is 
whether he may use a particular agency appropriation to pay the 
monies that should have been deducted from the employee’s salary. 
According to the record before us, a judgment under D.C. Code 
§ 16-575 has not yet been entered against EPA. Therefore, there is 
no obligation at this time on EPA to pay any monies under the writ 
served on October 7, 1976, and the agency’s appropriation may not be 
used to satisfy the demand for payment made by the Assistant Corpo- 
ration Counsel, District of Columbia. Mcreover, if a judgment should 
be entered as a result of the motion filed by the Corporation Counsel, it 
may not be paid from the appropriation 68X0108, “Abatement and 
Control, Environmental Protection Agency.” Appropriations pro- 
vided for regular operations of the Government are not available for 
the payment of judgments unless the appropriation specifically so pro- 
vides. 34 Comp. Gen. 221 (1954). Therefore, if a judgment is entered 
against EPA for the amounts not withheld from Mr. Bailey’s salary, 
appropriation 68X0108 may not be used to satisfy that judgment. 

As a general matter, however, judgment against the United States 
may be paid from the permanent, indefinite appropriation created by 
31 U.S.C. § 724a (1970). Since we are here concerned with a District 
of Columbia court, it is necessary to examine 28 U.S.C. § 2414 (1970) 
which provides, in pertinent part, that : 


* * * Payment of final judgments rendered by a State or foreign court or tri- 
bunal against the United States. or against its agencies or officials upon obliga- 
tions or liabilities of the United States, shall be made on settlements by the 
xyeneral Accounting Office after certification by the Attorney General that it is in 
the interest of the United States to pay the same. 


The local courts of the District of Columbia have been found to be 
analogous to state courts. Palmore vy. United States, 411 U.S. 388 
(1973). and Pernell v. Southall Realty, 416 U.S. 363 (1974). Addition- 
ally, for the purposes of the Social Security Act, of which 42 U.S.C. 
§ 659 is a part, the District of Columbia is included within the defini- 
tion of the term “state” by 42 U.S.C. § 1301(a) (1) (Supp. V, 1975). 


238-644 O-77-5 
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In our opinion, therefore, a judgment rendered by the Superior Court 
of the District of Columbia would be a judgment of a state court and 
payable from the Judgment Appropriation created by 31 U.S.C. 
§ 724a, provided that the Attorney General certifies that it is in the 
interest of the United States to pay it. 

Accordingly, EPA should not simply consent to the entry of a judg- 
ment, but should avail itself of the assistance of the Department of 
Justice to represent it and to raise whatever defenses may be available. 
In this connection, we note that Rule 69-I(e) of the Supreme Court of 
the District of Columbia-Civil Rules provides, in pertinent part, that: 

JUDGMENT AGAINST GARNISHEE. No judgment against a garnishee under 
D.C. Code §§ 16-556 or 16-575 (1973 ed.) shall be entered except by order of 
court. Applications for a judgment shall be filed * * *(3) as to such “wages,” 
within fifteen weeks of the date on which a garnishee fails to make a payment due 
under the writ, or (4) within such later time as may be authorized by the court 
upon a motion made within the applicable period. If no judgment of condemna- 
tion or of recovery has been applied for or entered within the time provided by 
this rule, the garnishment and attachment shall stand dismissed. Upon oral or 
written request therefor, the clerk shall enter such dismissal of the garnish- 
ment and attachment and shall furnish a certificate of such dismissal to the 
garnishee, the defendant, or any other person. 


While it is not clear exactly what date should be used in determining 
whether the conditions of subsection (3) above are met, it appears that 
the motion for judgment may not have been timely filed. If any other 
defenses are available they should also be raised. 

Accordingly, EPA appropriation 68X0108 may not be used to pay 
the amounts that were not deducted from Mr. Bailey’s salary, but the 
appropriation created by 31 U.S.C. §724a may be used if the conditions 
set out above are satisfied. 


[[B-187252] 


General Accounting Office—Jurisdiction—Subcontracts 


General Accounting Office (GAO) will consider subcontractor protest where 
agency directed its prime contractor to conduct award evaluation for first-tier 
subcontractor. 


Buy American Act—Applicability—Contractors’ Purchases From 
Foreign Sources—End Product v. Components 
Item to be delivered under subcontract containing Buy American clause consti- 


tutes an end product for purpose of Buy American Act even though item is to be 
incorporated into ultimate end product by prime contractor. 


Buy American Act—Waiver—Agency Determination—Not Review- 
able by General Accounting Office 


Agency refusal to waive Buy American Act evaluation for foreign items is not 
reviewable by GAO. 
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Contracts—Negotiation—Cost, etc., Data—Escalation—Contractor 
v. Subcontractor Methods 

Prime contractor was not required to negotiate with potential subcontractor as 
to method it used for calculating price escalation. Although method used by prime 


was different from that used by proposed subcontractor, GAO cannot object so 
long as it was reasonable and consistent with request for proposals (RFP). 


Contracts — Negotiation — Evaluation Factors — Escalation— 
Time Frame 

Allegation that time frame for calculating price escalation should be different 
from that used in evaluating protester’s proposal is denied since time frame used 
is that specified in RFP. 

Contracts—Negotiation—Prices—Error Alleged—Not Supported 
by Record 

Protester’s allegation of fundamental error in calculation of price escalation is not 
sustained by record which shows that evaluation was reasonable and that even if 


evaluation were conducted as requested by protester, its proposal would not be 
low. 


Contracts—Negotiation—Offers or Proposals—Preparation Costs 


Claim for proposal preparation costs is denied where lack of good faith, arbitrari- 
ness or capriciousness is not shown. 


In the matter of the Brown Boveri Corporation, May 10, 1977: 


Brown Boveri Corporation (BBC) protests the award to the Gen- 
eral Electric Company of a contract to supply a sodium pump-drive 
system for the Clinch River Breeder Reactor Demonstration Plant 
which is being constructed pursuant to a Government-private industry 
cooperative arrangement to which the Energy Research and Develop- 
ment Administration (ERDA) is a party. The BBC protest. rests on 
three basic allegations: (1) the addition of the Buy American Act 
(41 U.S.C. 10a-d (1970)) differential to its proposal was erroneous; 
(2) the failure to inform BBC prior to award that the price escala- 
tion rate to be applied to its proposal was higher than its own estimate 
of 17.9 percent violated the requirement of full and fair negotiation ; 
and (3) the price escalation rate of 27.5 percent applied to the BBC 
proposal was incorrect. BBC requests that the award be set aside or, 
alternatively, that it be awarded its proposal preparation costs. 

Contract E (11-1)-2395 was awarded to Westinghouse Electric 
Corporation to construct a liquid metal fast breeder reactor demon- 
stration plant at Clinch River, Tennessee. Westinghouse, in turn, sub- 
contracted the heat transfer system to General Electric. The system is 
being built by the Fast Breeder Reactor Department of General Elec- 
tric’s Energy Systems Technology Division (GE Sunnyvale). 

On June 20, 1975, GE Sunnyvale issued a request for proposals 
(RFP) for six sodium pump-drive systems for use in the heat transfer 





598 DECISIONS OF THE COMPTROLLER GENERAL [56 


system, together with one prototype pump-drive motor assembly. Two 
firms submitted proposals in response to this RFP: BBC and General 
Electric, Large Machinery and Generator Division (GE Schenectady). 
Since one division of GE was competing for an award to be made by 
another division of the same company, EDRA directed that the re- 
sponsibility for evaluation of the proposals be transferred to 
Westinghouse. 

Negotiations were conducted with both BBC and GE Schenectady 
from September 1975 until February 1976. Best and final offers were 
received on February 12, 1976. Westinghouse reviewed and evaluated 
the proposals and made a recommendation on March 26, 1976 that the 
Clinch River Breeder Reactor Project Office approve the selection of 
the GE Schenectady proposal. The Project Office recommended en- 
dorsement of the Westinghouse selection to ERDA headquarters on 
April 7, 1976 and on April 29, 1976 the ERDA Administrator ap- 
proved the selection of GE Schnectady for award. On April 30, 1976 
Westinghouse authorized GE Sunnyvale to place the work order for 
the sodium pump-drive system with GE Schenectady. 

BBC protested the award of this subcontract by letter of June 3, 
1976 to ERDA. ERDA denied this protest by letter of August 5, 1976, 
received by the protester on August 8, 1976. BBC then filed its protest 
with this Office. 

Our Office will consider subcontract protests only in limited cirecum- 
stances. As set forth in Optimum Systems, Inc., 54 Comp. Gen. 767 
(1975), 75-1 CPD 166, we will consider a protest against the award 
of a subcontract where the Government controls or directs the selec- 
tion award. BBC argues that we should assume jurisdiction in the 
instant case because ERDA not only participated in the selection, but 
also made the basic decision that resulted in the selection. ERDA, on 
the other hand, argues that the only active part it took with respect to 
the protested subcontract was to approve it. However, ERDA did 
direct Westinghouse to conduct the award selection and to consider the 
proposals of GE Schenectady and BBC. This action was taken by 
ERDA so that one GE division would not have to evaluate the pro- 
posal of another GE division, and while we understand why ERDA 
felt it necessary to take this action, we believe that ERDA in effect 
assumed control of the selection process. Once it did that, we see no 
material difference between ERDA’s conducting its own evaluation 
and, as was done here, directing its prime contractor to conduct the 
evaluation of proposals. Therefore, we will consider this protest. 

BBC argues that the application of the Buy American Act to its 
proposal was erroneous. It maintains that the sodium pump-drive sys- 
tem is not an end product within the meaning of the Act but merely 
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a small component of the entire liquid metal fast breeder reactor and 
as such was not subject to the application of the Buy American Act 
differential. 

The RFP which was transmitted to BBC on June 20, 1975 contained 
the requirement of compliance with the Buy American Act as set 
forth in the ERDA procurement regulations (41 C.F.R. § 9-59.004, 
§ 9-6.100(b) (1976) and Subpart 1-6.1 of the Federal Procurement 
Regulations (FPR). BBC does not dispute the inclusion of the Buy 
American Act provision but argues that FPR § 1-6.102 subjects only 
foreign “end products” to the Buy American provisions. In BBC’s 
view the sodium pump-drive system is a component of the breeder 
reactor to be delivered under the Westinghouse contract, not the end 
product itself. 

In reply, ERDA points out that the Buy American Act clause of 
FPR § 1-6.104-5 was included in the Westinghouse contract, the GE 
Sunnyvale subcontract and the solicitation for the sodium pump-drive 
system. That clause defines “end product” and “component” as follows: 


(i) “Components” means those articles, materials, and supplies which are 
directly incorporated in the end products; 

(ii) “End products” means those articles, materials, and supplies which are to 
be acquired under this contract for public use. 


Using these definitions ERDA concludes that the end product to be 
acquired under the instant procurement is a sodium pump-drive system. 


We agree. We stated in 46 Comp. Gen. 784, 791 (1967) that “as to 
a given contract the end product is the item to be delivered to the 
Government as specified in the contract.” The purpose of the GE 
Sunnyvale solicitation and the item to be delivered under the protested 
subcontract is the sodium pump-drive system, not the breeder reactor. 
In this regard, protester’s reliance on 47 Comp. Gen. 21 (1967) is in- 
appropriate. There, the prime contract, which called for delivery of 
a diesel] electric unit, included the Buy American Act clause which 
required the prime to deliver only domestic end products. There was 
no indication in the record, however, that a similar clause was included 
in the contract between the prime contractor and the supplier of the 
industrial storage batteries of Italian origin required as part of the 
cliese] electric unit. We held that the diesel electric unit was the “end 
product” being procured under the contract containing the Buy Amer- 
ican Act clause and that the batteries were components of that end 
product. Here, the subcontract for the sodium pump-drive system con- 
tains the Buy American Act provision in accordance with ERDA 
contract is the sodium pump-drive system and therefore it is the end 
contract is the sodium pump-drive systems and therefore it is the end 
product being supplied, even though GE Sunnyvale will incorporate 
the liquid sodium pump into the heat transfer system. In a similar 
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situation we held that there is no inconsistency between a given article’s 
classification as an end product under a particular procurement and 
its subsequent classification as a component under another contract 
under which that article will be incorporated into a different end 
product. 48 Comp. Gen. 384 (1968). Accordingly, we believe BBC of- 
fered a foreign end product and that the application of the Buy 
American Act clause to the BBC proposal was proper. 

BBC also argues that the public interest mandated waiver of the 
Buy American requirements in this case because its items were manu- 
factured in Switzerland. Waiver of these requirements is possible 
where the agency head determines that the purchase of the domestic 
article is inconsistent with the public interest. The purchase of the 
domestic GE Schenectady article is inconsistent with the public inter- 
est, according to BBC, because a memorandum of understanding be- 
tween the United States Department of Defense (DOD) and the 
Government of Switzerland relating to the purchase of aircraft by 
Switzerland from U.S. sources called for offsetting purchases to be 
placed to the greatest extent possible with Swiss industries. On Feb- 
ruary 13, 1976, DOD requested that, in accordance with the memoran- 
dum of understanding, ERDA waive the Buy American Act with 
respect to BBC’s proposal. BBC feels that the existence of this memo- 
randum and the DOD request were in themselves a sufficient public 
interest factor to dictate waiver of the Buy American Act. In support 
of this proposition BBC cites 51 Comp. Gen. 195 (1971) where, it is 
argued, it was held that the existence of a similar agreement betweeen 
the United States and Norway justified waiver of the Buy American 
Act restrictions in the case of a procurement from Norwegian sources. 

In that case, however, we merely recognized that the waiver was a 
matter of discretion vested in the contracting agency and not in our: 
Office. See 41 Comp. Gen. 70, 73 (1963) ; Maremont Corporation, 55 
Comp. Gen. 1362 (1976), 76-2 CPD 181. As we said in 41 Comp. 


Gen., supra: 


* * * the question whether a particular purchase is inconsistent with the 
public interest, and should be exempt from the limitation fixed by law, is for 
determination by the head of the Department or agency concerned, and failure 
to exercise that vested authority, as in this case, is not subject to review by the 
accounting officers of the Government. 

Accordingly, we cannot object to ERDA’s refusal to waive the Act’s 
application in this case. 

BBC next contends that Westinghouse’s failure to inform BBC dur- 
ing the course of negotiations that its price escalation proposal was 
unacceptable violated Westinghouse’s duty to negotiate fully and 


fairly with all offerors. BBC maintains further that Westinghouse 
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should have informed BBC prior to award that it disagreed with 
BBC’s projection and that it intended to utilize a much higher 
projection. 

Briefly, the RFP instructed offerors as follows: 


3.1 A fixed price proposal with escalation for material and labor cost is 
being solicited. 

3.1.1 Offerer shall set forth his proposal and formulas with appropriate im- 
plementation language using March 75 dollars as the base. 

3.1.2 Offeror shall demonstrate relativity of proposed indices and formulas 
to work here under. Experience over the recent five year period is considered 
appropriate. If proposal indices are not recognized National indices, Offeror 
will present evidence of the indices life expectancy. 

8.1.3 Offeror shall identify : 

3.1.3.1 Projected labor dollar expenditure over time, and 

3.1.3.2 Projected material dollar expenditure over time for major material 


components. 

BBC submitted a price proposal in accordance with these instruc- 
tions, including a detailed price escalation formula together with 
Swiss labor and material indices from 1969 to mid-1975. 

During negotiations BBC was informed that it had failed to re- 
spond properly in accordance with the RFP instructions. In response 
BBC provided the following: 

5. Effect of Escalation based on historical data to June 1975: Dollars: On 
estimated figures, not binding First supply June 75 approx. 1.10 million dollars 
(11%). 

Second supply December 79 approx. 6.87 million dollars (19%) Total approx. 
7.97 million dollars (17.9%) Result approx. 9.396 million dollars revised total for 
supplies. Technical assistance and services Escalation estimated at approximately 
20 percent of per diem rates. 


BBC also wrote: 


The figures given are based on trend extrapolation, based on most recent de- 
velopment data and estimates for the near future, not a statistical method. 
[Italics supplied. ] 

The minutes of the negotiation conducted after the submission of this 
data between BBC and Westinghouse indicate that Westinghouse ac- 
cepted the explanation of how BBC arrived at its projection. 

BBC maintains that it was not until after contract award that it 
was informed that the escalation rate applied to its proposal had been 
increased by Westinghouse to 27.5 percent through the use of a “least 
squares” method of projecting escalation rates. BBC argues that it 
should have been informed of Westinghouse’s intentions and been 
afforded an opportunity to comment on the appropriateness of the least 
squares method or to revise its price escalation proposal based on an 


anticipated evaluation which would use the “least squares” method 
of projection. According to BBC the failure of Westinghouse to so 
inform BBC violated Westinghouse’s duty to negotiate fully and 


fairly with all offerors. 
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We disagree with this contention, The affidavit of BBC’s Assistant 
Vice President indicates what was communicated to BBC during ne- 
gotiations : 

4. During a fact finding session held in December, 1975, at General Electric’s 
offices in Sunnyvale, California, Brown Boveri's representatives were told by 
Westinghouse that Brown Boveri’s method for arriving at the 17.9% projected 
escalation was acceptable. During the same meeting Brown Boveri was in- 


formed by Westinghouse that Westinghouse would make an independent calcu- 
lation of the projected escalation, using most probably a method of least squares. 


[Italic supplied. ] 

Thus it appears that BBC in fact was informed by Westinghouse that 
while its method of projecting escalation was acceptable, Westing- 
house would make its own independent projection. The affidavit also 
indicates the method which would probably be used—the “least 
squares” method. In any event, we do not think Westinghouse was 
required to conduct negotiations with BBC as to the method it used 
for calculating the rate of escalation. So long as the method used was 
reasonable and consistent with the RFP evaluation criteria, we have 
no basis to object. In this regard, we have recognized that contracting 
agencies may independently estimate the likely cost to the Govern- 
ment of an offeror’s proposal and that the agencies’ judgment as to 
methods used in developing the estimate are entitled to great weight. 
See, e.g., Raytheon Company, 54 Comp. Gen. 169 (1974), 74-2 CPD 
137. Here, we see nothing in the RFP which required the BBC method 
in lieu of the method used by Westinghouse. 

As for the reasonableness of the Westinghouse method, BBC argues 
that it failed to account for domestic changes in the Swiss economy in 
1974 and 1975. BBC explains that the overall Swiss wholesale price 
index and the individual indices for iron, steel and copper have ac- 
tually declined while the U.S. composite indices have risen. It is 
argued that the failure to account for these trends in the evaluation 
of price escalation is clearly in error. 

However, the RFP stated that “experience over the recent five year 
period is considered appropriate.” Data was submitted by BBC in ac- 
cordance with this requirement from 1969 through the third quarter 
of 1975. This data was used in the evaluation of the BBC proposal. It 
included data covering part of the period which BBC claimed would 
demonstrate a dramatic strengthening of the Swiss economy. The GE 
Schenectady proposal was evaluated in the same way, using data 
covering the same time frame supplied by GE. We cannot sustain 
BBC’s contention in this regard. 

Finally, BBC states that its analysis of the Westinghouse price 
evaluation revealed a fundamental error in the calculation of escala- 
tion: 


The Sliding-Price Formula submitted by BBC Boveri to determine the amount 
of escalation called for a comparison of price indices as follows: in the case 
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of wages, the index at the time of tender with the arithmetic mean of the indices 
during the second half of the fabrication period; in the case of material (iron 
and steel, and copper), the indices at the time of tender with the arithmetic 
mean of the indices during the second third of the fabrication period, Fabrica- 
tion period was defined as beginning with the release for fabrication and ending 
with the shipment. This formula was accepted by Westinghouse. 

The ‘“X-value” to be utilized in the Projection Equation for BBC should 
therefore have been the length of time between 12-1-72 (the base date for 
the Projection Equation) and the mid-point of the second half of the fabrication 
period in the case of wages, and the mid-point of the second third of the fabrica- 
tion period in the case of materials. However, this is not how Westinghouse cal- 
culated the X-values for BBC. Instead, it simply deducted four months (0.33 
years) from the period between the base date and the shipment date, to ar- 
rive at one X-value for both labor and materials for each shipment. The single 
X-value is enough to alert one to an error, since the BBC formula clearly must 
result in different X-values for labor and materials. Moreover, it is apparent that 
the only way in which a common deduction of 0.33 years for each shipment 
could be arrived at consistently with the BBC formula would be if there were 
to be a separate release for fabrication for each shipment, less than a year prior 
to the date of that shipment. Clearly this is not what was contemplated by the 
parties. Instead, a release for fabrication would have been given early in the life 
of the contract. Utilization of such a release date would result in a very sub- 
stantial reduction in the X-values, and consequently a sizeable reduction in 


BBC’s evaluated price. 
ERDA explains the Westinghouse calculations as follows: 


Westinghouse agrees that at the time indices would have been calculated for 
use in contract price adjustments there would be different x-values for labor 
and materials, but it would be shown that the Westinghouse price projection 
calculations account for this fact and impose less escalation than using differ- 
ent x-values. 

Westinghouse used the midpoint of the eight month fabrication cycle for each 
shipment to calculate indices for both labor and materials. This is the same 
point as the material indices in BBC’s sliding price formula. This point is two 
months prior to the labor index in BBC’s sliding price formula. Due to the in- 
significant impact of this two month difference on the projected escalation cost 
for BBC labor, the fact that this impact was in BBC’s favor, and to minimize 
the number of calculations, Westinghouse used the same indices for both BBC 
labor and materials. In fact, this resulted in applying from a 2.3% lower BBC 
labor index to the labor elements of the BBC price. 

[The protester’s] statement that it is apparent that Westinghouse subtracted 
.38 years from each shipment point based on separate fabrication periods is true. 
It is clear that BBC anticipated separate periods for fabrication of each of the 
three shipments shown in BBC’s network * * * which was submitted on No- 
vember 16, 1975, in response to the RFP. GEFBRD’s Schedule Proposal Instruc- 
tions * * * state, in part “2.1 The Offeror shall submit a diagram of his schedule, 
illustrating the timing and relationship of all task activities including constraint 
points, required inputs and outputs of each task.” During negotiations BBC’s 
proposed three shipments were increased to eight shipments. Using the eight 
month fabrication period * * * for the first seven shipments and the three month 
refurbishment period for the eighth shipment, Westinghouse calculated the labor 
and material indices using the method of least squares and the BBC sliding price 
formula. The facts outlined in this and the preceding paragraph do not support 
[BBC’s] allegations of either a “serious error” in the Westinghouse price evalu- 
ation or that the “evaluation that was applied was incorrect in a number of 
respects.” 

Westinghouse recalculated the evaluated price for BBC * * * using [BBCs] 
hypothesized release date of June 1, 1978 * * * and concluded that even if the 
* * * misstatement regarding a single fabrication period had been true, the 
BBC evaluated price would have been reduced by $136,276 and would still have 
been high by $295,578. 


In our opinion Westinghouse has adequately responded to BBC’s 
contention concerning indices for labor and materials. It has been 
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shown that the use of the single x-factor, while not strictly following 
the BBC escalation formula, resulted in the imposition of less escala- 
tion than using different x-values and was thus more favorable to 
BBC. With regard to the BBC argument concerning the earlier re- 
lease date Westinghouse points out that even if the earlier release 
date urged by BBC had been utilized by Westinghouse, the GE 
Schenectady proposal still would have been lower than BBC's. 

With regard to BBC’s claim for proposal preparation costs, the 
courts have recognized that offerors are entitled to have their pro- 
posals considered fairly and honestly and that recovery of prepara- 
tion costs is possible if it can be shown that proposals were not so 
considered. However, lack of good faith, arbitrariness or capricious- 
ness must be established as prerequisite to recovery. See Keco Indus- 
tries Inc. v. United States, 492 F. 2d 1200 (Ct. Cl. 1974). As indicated 
above we find that BBC’s proposal was fairly considered. 

Accordingly, BBC’s protest and its claim for proposal preparation 
costs are denied. 


[B-185948] 


Labor Department—Bureau of Labor Statistics—Consumer Price 
Index—Food Prices—Subsistence—Relocation Expenses 

Transferred employee seeking reconsideration of General Accounting Office deci- 
sion limiting reimbursement of temporary quarters subsistence expenses to De- 
partment of Labor Statistics for family of four persons submits further evidence 
concerning family composition. Since older child is age 17, maximum allowable 


subsistence amount may be adjusted upward in accordance with Bureau of Labor 
Statistics equivalence scales. 55 Comp. Gen. 1107 (1976) amplified. 


In the matter of Jesse A. Burks—temporary quarters subsistence 
expenses, May 13, 1977: 


By a letter dated January 25, 1977, the claimant requests reconsid- 
eration of our decision in Matter of Jesse A. Burks, 55 Comp. Gen. 
1107 (1976), concerning the reasonableness of his expenditures for 
subsistence while occupying temporary quarters incident to his trans- 
fer from Sao Paulo, Brazil, to Washington, D.C., in July 1975. Since 
the facts of this case were fully set forth in our prior decision, they 
will not be repeated here except insofar as pertinent to this recon- 
sideration. 

Upon entering temporary quarters, Mr. Burks incurred expenses 
for groceries in the amount of $912.59 for a 30-day period, including 
$425.70 spent in 1 day. Upon the request of the certifying officer, we 
reviewed these claimed expenses to determine whether they were rea- 
sonably incurred. 

Reviewing the applicable authority, we noted: 


The Federal Travel Regulations, in chapter 2, part 5, provide for the payment 
of the subsistence expenses of an employee and his immediate family while 
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occupying temporary quarters when the employee is transferred to a new offi- 
cial station. Paragraph 2-5.4a of the FTR allows reimbursement only for actual 
subsistence expenses incurred, provided such expenses are incident to occupancy 
of temporary quarters “and are reasonable as to amount.” * * * 

* * * In this connection, the fact that the expenses claimed are within the 

maximum amounts specified in FTR para. 2-5.4c does not automatically entitle 
the employee to reimbursement. Rather, an evaluation of reasonableness must 
be made on the basis of the facts in each case. 52 Comp. Gen. 78 (1972). Ac- 
cordingly, the amount claimed may be reduced to a reasonable sum as deter- 
mined on the basis of the evidence in an individual case. Such a determination 
may be made on the basis of statistics and other information gathered by Gov- 
ernment agencies regarding living costs in the relevant location. 
After reviewing publications prepared by the Bureau of Labor Sta- 
tistics, U.S. Department of Labor, regarding average annual budgets 
for Washington, D.C., we determined that in view of Mr. Burks’ 
income level and family composition, his allowance for subsistence 
expenses while occupying temporary quarters should be based on ex- 
penses for food not in excess of $413, in the absence of additional evi- 
dence that a higher amount should be used. 

In response to a request by his employing agency for repayment of 
that portion of the subsistence reimbursement which was considered 
excessive in our prior decision, Mr. Burks has submitted a further 
statement concerning the reasonableness of his food purchases. In par- 
ticular, he states that he has continued to expend comparable sums 
for food, and that none of his purchases were large in volume. Further, 
he states that his family’s large initial purchases were necessary to 
“fulfill our need to try various products and brands” due to the fact 
that they had been stationed outside the United States for an extended 
period. Mr. Burks also contends that the use of statistical averages is 
inappropriate in his case because his family consists of children who 
are older than those in the family of four persons upon which the 
Bureau of Statistics based his budget. 

We have carefully considered Mr. Burks’ views, but have concluded 
that, with the exception of the adjustment described below, our prior 
determination in this matter must be sustained. As indicated above, 
the Federal Travel Regulations in para. 2-5.4a (May 1973) permit re- 
imbursement of actual subsistence expenses provided such expenses are 
reasonable as to amount. The information published by the Bureau of 
Labor Statistics provides an objective and readily available indication 
of reasonable expenditures for subsistence by families in certain geo- 
graphical locations. When the expenses incurred by an employee ap- 
pear unreasonable, an adjustment for reimbursement purposes may be 
made by reference to such information. However, we note that, in ad- 
dition to the urban family budgets, the Bureau of Labor Statistics 
publishes an equivalence scale for estimating equivalent incomes or 
budget costs by family type (BLS Bulletin No. 1570-2, November 
1968). This scale may be used to make upward or downward adjust- 
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ments of the appropriate basic statistical family budget in determining 
the reasonableness of an employee’s expenses while occupying tem- 
porary quarters. Such adjustment is in accordance with our prior de- 
cision, 55 Comp. Gen. at 1111, where we point out that the statistics 
are averages and actual expenses may vary up or down. 

In the present case, Mr. Burks states that his older child is 17 years 
of age. According to BLS Bulletin No. 1570-2, an equivalence scale of 
113 is prescribed for a family of four persons in which the eldest child 
is age 16-17. Adjusting the $413 amount previously determined in 
Burks, by 13 percent, the maximum allowance for Mr. Burks for sub- 
sistence expenses while occupying temporary quarters would be 
$466.69. Although, in a proper case, a further adjustment may be made 
for additional costs attributable to special diets prescribed by physi- 
cians for medical reasons, such is not the situation here. 

Action should be taken in accordance with the above by the Interna] 
Revenue Service to recover travel advances made to Mr. Burks which 
are in excess of approved vouchers. 


[B-187010] 


Officers and Employees—Service Agreements—Failure to Fulfill 
Contract—Separated for Deficiencies in Work Performance 


Employee appointed as road locator in Alaska was unable to perform rigorous 
duties of position and was terminated prior to end of term of Service Agreement. 
Whether separation was for reasons beyond employee’s control and acceptable 
to agency is for agency determination. Record here supports inference that 
separation was for benefit of Government and for reasons beyond employee's 


control. Voucher for return travel to Ithaca, New York, may be certified for pay- 
ment upon such determination. 


In the matter of William C. Moorehead—failure to fulfill term of 
service agreement, May 13, 1977: 


Orris C. Huet, an authorized certifying officer of the Department of 
Agriculture, by letter of July 14, 1976, has requested a determination 
by this Office of the propriety of reimbursing Mr. William C. Moore- 
head for travel expenses incident to return from an overseas post of 
duty prior to completion of his service agreement. 

Mr. Moorehead, a resident of Ithaca, New York, was appointed to 
the position of Civil Engineering Technician (Road Locator) in 
Tongass National Forest at Ketchikan, Alaska, with the U.S. Forest 
Service. As a condition of his employment and in consideration of the 
Government’s payment of his transportation expenses from Ithaca to 
Ketchikan, Mr. Moorehead executed an agreement on May 5, 1975, to 
remain in the employment of the United States Government for a 
minimum period of 12 months, unless sooner separated for reasons 
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beyond his control and acceptable to the Forest. Service. The agreement 
also provided that return transportation expenses to the continental 
United States for Mr. Moorehead, his dependents and household 
would be allowed, provided that he remained in the employ of the 
Government for 24 months, unless separated for reasons beyond his 
control and acceptable to the Government. 

Mr. Moorehead failed to satisfactorily perform his duties in the re- 
quired fashion during his probationary period and was terminated 
effective September 26, 1975. It appears that the principal reason for 
Mr. Moorehead’s separation was because of his apparent inability to 
satisfactorily accomplish the duties of the position to which appointed. 
On October 3, 1975, Mr. Moorehead appealed his separation to the 
Civil Service Commission. The Federal Employee Appeals Authority 
refused to hear his case because it failed to meet appeals requirements 
for probationary employees. In December 1975 Mr. Moorehead re- 
turned at his own expense to Ithaca, New York, the place from which 
he was hired, and he now claims reimbursement for the expense of 
this return travel. The certifying officer questions whether payment 
may be made and, if not, asks whether it is necessary for the Forest 
Service to collect from Mr. Moorehead the amount previously paid by 
the Government to transport him from Ithaca to Ketchikan in May 
1975. 

The requirement for the execution of service agreements by em- 
ployees appointed to posts of duty outside the conterminous United 
States, such as Mr. Moorehead, is set forth in paragraph 2-1.5a(1) (b) 
of the Federal Travel Regulations (FTR), FPMR 101-7 (May 1973). 
Under this provision, Mr. Moorehead, who left the Government serv- 
ice before the expiration of 12 months, may not be allowed return 
transportation expenses and must repay to the Government the cost of 
his transportation expenses to the overseas post of duty, unless his 
separation was for reasons beyond his control and acceptable to the 
agency. The determination as to whether an employee’s separation 
from the service is for a reason beyond his control and acceptable to 
the agency concerned must be made by the employing agency. In the 
absence of evidence that such a determination is arbitrary or capri- 
cious, this Office will be governed by the decision of the agency. B- 
170392, August 5, 1970; B-169880, July 6, 1970. 

In considering this matter, however, we note that Mr. Moorehead 
was named in the certificate of eligibles furnished to the Forest Serv- 
ice by the Civil Service Commission and was, therefore, regarded as 
qualified for the position offered, even though he indicates that his 
prior experience was primarily as a civil engineering technician in 
construction inspection. 


238-644 O- 77-6 
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Once on the job however, the Forest Service found that his technical 
abilities were not sufficient and that his physical condition was not 
good enough to meet the demands of the job. Accordingly, he was sep- 
arated from his probationary appointment for deficiencies in his work 
performance. 

As a final matter, the employment agreement provided that separa- 
tion for reasons of impaired health or disability known by the em- 
ployee to exist, but not disclosed prior to entering on duty, would 
constitute a violation of the agreement by the employee. The reports of 
Mr. Moorehead’s poor physical condition do not indicate it was caused 
by any pre-existing impairment or disability. Instead, it appears to 
have been caused by the arduous demands of the position, which were 
apparently not fully recognized by the employee prior to entry on 
duty. 

We believe the foregoing facts present.a reasonable basis for an 
administrative finding by your agency that the employee’s separation 
was for reasons beyond his control and acceptable to the Government. 
In that regard, see 30 Comp. Gen. 457 (1951), wherein an employee 
who failed a training course was viewed as having been separated for a 
reason beyond his control. 


Therefore, upon such an administrative determination being made, 


the return travel expenses in question may be allowed if otherwise 
proper. Also, in that event, no collection action need be taken for sums 
previously paid for travel to Ketchikan in 1975. 


[B-188047] 


Contracts — Specifications — Restrictive — Particular Make— 
Description Availability 


Bids were properly rejected where information reasonably available to procuring 
activity was not sufficient to establish that protesters’ offered products were 
“equal” to the brand name items specified in the invitation for bids. 


Contracts—Specifications—Descriptive Data—Failure to Submit— 
Model Number and Descriptive Literature 


Where bid contains only the name of the manufacturer of a purportedly “equal” 
product, procuring activity may not consider model number and descriptive liter- 
ature submitted by the bidder after bid opening, because to do so would permit 
bidder to affect the responsiveness of its bid. 


Bids—Preparation—Costs—Noncompensable—Nonresponsive Bid 


Claim for “loss of profits” is not recoverable against Government. In addition 
claim for bid preparation costs is denied where bid was properly rejected as 
nonresponsive. 
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In the matter of Pure Air Filter International and Thermal Control, 
Inc., May 13, 1977: 


In the summer of 1976, the Procurement Division, Army Air De- 
fense Center, Fort Bliss, Texas, issued invitation for bids (IFB) 
No. DABT51-76-B-0236 for the supply of replacement filters to be 
used in the air handling systems located in Building 7777 of the 
William Beaumont Army Medical Center and Building 2496 at Fort 
Bliss, The Cambridge Corporation was identified as the brand name 
manufacturer of the fourteen types of filters being procured through 
this brand name or equal solicitation. All items were to be awarded 
to one bidder. 

The solicitation contained the appropriate “brand name or equal” 
clause, which advised bidders in part that: 

If the bidder proposes to furnish an “equal” product, the brand name, if any, of 
the product to be furnished shall be inserted in the space provided in the Invita- 
tion for Bids, or such product shall be otherwise clearly identified in the bid. The 
evaluation of bids and the determination as to equality of the product offered 
shall be the responsibility of the Government and will be based on information 
furnished by the bidder or identified in his. bid as well as other information 
reasonably available to the purchasing activity. CAUTION TO BIDDERS. The 
purchasing activity is not responsible for locating or securing any information 
which is not identified in the bid and reasonably available to the purchasing 
activity. Accordingly, to insure that sufficient information is available, the bidder 
must furnish as a part of his bid all descriptive material (such as cuts, illustra- 
tions, drawings, or other information) necessary for the purchasing activity to 
(i) determine whether the product offered meets the requirements of the Invita- 
tion for Bids and (ii) establish exactly what the bidder proposes to furnish and 
what the Government would be binding itself to purchase by making an award. 
The information furnished may include specific references to information previ- 
ously furnished or to information otherwise available to the purchasing activity. 

Four bids were received. Only the highest bidder, Control & Equip- 
ment Company, offered to supply the brand name products. The other 
three bidders, including the protesters, offered products which were 
purportedly equal to the brand name products. However, their bids 
were rejected because the contracting officer could not determine from 
the information available to her that the purportedly equal products 
offered did in fact meet the salient characteristics of the brand name 
products listed in the IFB. Award of the contract was then made to 
Control. 

Thermal and Pure Air have protested the rejection of their bids 
on several alternative grounds: that information adequate to establish 
the equality of their products was in the contracting agency’s posses- 
sion at the time of bid opening; that the failure to supply any literature 
descriptive of their products should have been waived as a minor in- 
formality; or that the contracting officer should have asked them to 
provide descriptive literature after bid opening. 

Several of the protesters’ arguments are without merit and should 
be put to rest at the outset. Since the salient characteristics of a brand 
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name product listed in the purchase description represent characteris- 
tics “which are essential to the needs of the Government” (Armed 
Services Procurement Regulation (ASPR) § 1-1206.2(b) ), a bidder’s 
failure to show that its allegedly equal product contains those charac- 
teristics cannot be waived as a minor informality. See 45 Comp. Gen. 
312, 316 (1965). We have no objection to a bidder making available to 
the Government after bid opening descriptive data in existence prior to 
bid opening which contains details of the model indicated in the bid, 
because this does not permit the bidder to affect the responsiveness of 
its bid. See 50 Comp. Gen. 137 (1970). However, where no model num- 
bers are provided in the bid (as in Thermal’s case), we do not believe 
the bidder may be permitted to supply both the model number and 
descriptive data after bid opening, for that gives the bidder the election 
to make a nonresponsive bid responsive. Furthermore, we have stated 
that the agency has no obligation to go to the bidder after bid opening 
or to expend other unreasonable efforts to obtain descriptive data. 
See 50 Comp. Gen., supra. Therefore, we do not agree with Pure Air’s 
contention that the contracting officer should have contacted it after 
bid opening to get descriptive data about model numbers contained in 
Pure Air’s bid. 

In our opinion, the issue presented by these protests is whether the 
bids were properly rejected in view of the information reasonably 
available to the procuring activity. In this regard, we note that the 
replacement of these air filters (at least so far as Building 7777 is 
concerned) appears to have been made annually at least since 1974. 
Therefore, the procuring activity relied primarily upon the procure- 
ment files for the two previous years, 1974 and 1975. 


Thermal’s Protest. 


In its bid on the instant IFB, Thermal Control, Inc. simply indicated 
that it was bidding on products manufactured by Airguard Indus- 
tries, Inc. of Louisville, Kentucky. No model numbers or descriptive 
literature were furnished with the bid. 

Thermal was the successful bidder in the 1975 procurement in which 
eleven different models of filters were furnished for Building 7777. 
(Additional Items Nos. 12, 13, and 14 in the protested 1976 procure- 
ment appear to result from the addition of the requirements for Build- 
ing 2496.) Thermal d7d supply descriptive literature with its 1975 bid. 

The Schedules of the 1975 and 1976 IF Bs as to the first eleven items 
are very similar. The brand name model numbers for Items 8, 9 and 
10 differ slightly although the salient characteristics of those items 
remained the same. In view thereof, we assume the change in model 
numbers is not material. The widths of four roll-type filters, Items 4 
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through 7, are a few inches narrower than in the previous year’s solic- 
itation. Since these are replacement filters for existing air handling 
equipment, we are inclined to beiieve the difference in widths does not 
reflect a change in requirements, but the use of the actual rather than 
the nominal widths of the rolls. We also note that the quantities of 
Items 5, 6 and 8 vary slightly from 1975 to 1976. Other than these 
changes, the descriptions and quantities of Items 1 through 11 are iden- 
tical for 1975 and 1976. 

Since Thermal was awarded the previous year’s contract for Items 
1 through 11, for which it had supplied descriptive literature, we be- 
lieve the equivalency of the Airguard filters for those items could be 
established by the procuring activity from information reasonably 
available to it. However, this is not the case for Items 12, 13 and 14, 
which are new requirements for 1976, and whose model numbers and 
specifications differ from the first eleven items. As for those items, 
the procuring activity knew from Thermal’s bid only that it was pro- 
posing to supply “Airguard” filters. Thermal has not explained how 
the procuring activity could determine from this limited information 
exactly what Thermal was proposing to furnish. Thermal provided 
model numbers and descriptive data for these items after bid opening, 
but as we have explained above, this information could not be con- 
sidered because to do so would permit Thermal to affect the respon- 
siveness of its bid. We therefore believe Thermal’s bid was properly 
rejected. In view of this conclusion, Thermal’s claim for bid prepara- 
tion costs is denied. The “loss of profits” also claimed by Thermal 
would not be recoverable against the Government in any event. See 
Robert Swortzel, B-188764, April 22, 1977, 77-1 CPD——. 


Pure Air’s Protest 


In the instant procurement, Pure Air offered the products of several 
manufacturers, including itself, as “equal” to the Cambridge brand 
name products. No descriptive literature was included in Pure Air’s 
bid. As in the case of Thermal, we believe the equivalency of the prod- 
ucts offered by Pure Air can only be partially established from infor- 
mation reasonably available to the precuring activity. 

In its initial letter of protest, Pure Air advises that it is “licensed 
by the Cambridge Filter Corp. to manufacture the Cambridge Filter 
under their patent” and that Pure Air filters are therefore equal to the 
brand name product specified. As “proof” of this arrangement, Pure 
Air has provided the last page of an August 20, 1971 letter signed 
by the presidents of Cambridge and Pure Air. Not only is the first 
page of the letter missing, but the letter appears to set forth “inter- 
pretations” of a prior “Agreement” which also has not been provided 
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to us. This fragmentary information provides no basis upon which to 
judge the nature of the agreement between Pure Air and Cambridge 
or how that agreement relates to the specific filters being procured. 
Moreover, this information was first presented as part of Pure Air's 
protest and its existence was not alluded to in Pure Air’s bid. Pure Air 
states that it did not submit a copy of its license agreement with Cam- 
bridge because Fort Bliss had used Pure Air filters in the past. We 
have carefully examined Pure Air’s 1974 and 1975 bids. Although the 
1974 bid contains some technical literature about Pure Air’s prod- 
ucts, neither bid makes any reference to a license agreement with 
Cambridge. 

The “Brand Name or Equal” clause contained in the present solicita- 
tion clearly advises bidders to furnish with their bids all information 
necessary to establish that the products offered met the salient char- 
acteristics requirements of the IFB. If Pure Air wished its license 
agreement with Cambridge to be considered for this purpose, it should 
have included a complete copy thereof with its bid. 

Pure Air’s 1975 bid on Items 1 through 11 was quite similar to its 
bid on the present IFB. In both years, it offered the same products for 
Items 1 through 7 and 11. In 1975 it offered Pure Air products for 
Items 8, 9, and 10, instead of Air Lab products which it offered in 1976. 
Bids were not solicited in 1975 for Items 12, 13 and 14. No descriptive 
literature was submitted with Pure Air’s 1975 bid. 

At most, Pure Air’s 1975 bid might help establish the acceptability 
of Pure Air’s offering for Items 1 through 7 and 11. However, Pure 
Air’s bid was not evaluated for award that year, having been found 
nonresponsive because Pure Air offered roll filters of a different width 
than specified. Therefore, Pure Air’s 1975 bid was not useful for de- 
termining the equivalency of the products it offered. 

Going back another year, we find that in 1974 Pure Air received a 
partial award of five items made by the same manufacturers, having 
the same salient characteristics, and in the same quantities as Items 
1, 2, 8, 9 and 10 of the present solicitation. Item 1 is identical in both 
instances, and we believe that on the basis of Pure Air’s 1974 contract, 
the procuring agency could conclude that Pure Air was offering a 
product equal to Cambridge’s on Item 1.,As for Items 2, 8, 9 and 10, 
those items appear to be the same in 1976 as in 1974, except for slight 
changes in model numbers. Only by taking the view most favorable 
to Pure Air can it be said that Pure Air’s 1974 contract shows that 
in its 1976 bid it offered “equal” products for Items 2, 8, 9 and 10. 

As for Item 3 under the current IFB, Pure Air offered its model 
*1000C-95 NMP.” The brochure enclosed with Pure Air’s 1974 bid 
contains no description of this model, but does describe a model “NMP 
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1000-95” which has all the listed salient characteristics of the brand 
name product. There is nothing in this information which conclusively 
shows that the model “1000C-95 NMP” which. Pure Air bid in 1976 
is the same as the model “NMP 1000-95” described in its 1974 
brochure. 

Items 4 through 7 in the current solicitation consist of filters which 
are in rolls 65 feet long and are of varying widths. In 1974, as in 1976, 
Pure Air offered Drico products without supplying any descriptive 
literature thereon. Apparently Pure Air was not awarded a contract 
for these items in 1974 because it was not the low bidder for them. 
Again, there is nothing in Pure Air’s bidding history which shows that 
the Drico filters have the same salient characteristics as those listed 
for the brand name item. Pure Air states in its protest that the filters 
are “covered by an N.B.S. [National Bureau of Standards] Test Re- 
port #3838.” This report should have been submitted with or referred 
to in Pure Air’s bid, if it serves to establish the equivalency of Drico’s 
product. 

Pure Air makes two other observations concerning Items 4 through 
7 which merit separate comment. First, Pure Air states that the IFB 
is in error when it identifies Cambridge as the brand name manufac- 
turer of these items (as well as Item 11), because the items are in fact 
manufactured by U.S. Gypsum and sold under the Cambridge brand 
name. Pure Air states that it is “patently invalid” to ask bidders to 
submit data showing their products are “equal” to those not even made 
by the brand name manufacturer. 

We do not believe that this is a very substantive objection. It ap- 
pears that these items have been solicited for at least the past three 
years as “Cambridge” items, and there is no indication that Pure Air 
or any other bidder was confused thereby. Moreover, we believe the 
“Brand Name or Equal” clause contemplates situations where one firm 
manufactures products to be sold under another’s brand name. ASPR 
§ 1-1206.2(a) defines “brand name product” as a “commercial product 
described by brand name and make or model number or other appro- 
priate nomenclature by which such product is offered for sale to the 
public by the particular manufacturer, producer, or distributor.” If 
these roll filters are distributed as “Cambridge” filters, even though 
they are made for that firm by another, we think it is permissible to 
describe them as “Cambridge” products. 

Pure Air’s other observation concerning the roll filters appears to 
have more merit. Pure Air notes the inconsistency with which the 
procuring activity has described the width of these filters over the 
years, and suggests that the agency is confusing the nominal width 
with the actual width of these items. We note that in 1974, these filters 
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were described as being 3, 4, 5 and 6 feet in width. In 1975, the filters 
were described in the IFB as being 32, 44, 56 and 69 inches wide. In 
1976, the filters are again shown as being in widths of 3, 4, 5 and 6 
feet, Pure Air states that, for example, a filter roll having a nominal 
width of 3 feet actually has a media width of 32 inches. 

Since these are annually recurring procurements of filters to fit 
existing machinery, it does seem reasonable that the filter size should 
be uniform from year to year. We are suggesting to the procuring 
agency that it review its specification in this regard and clarify it in 
future similar procurements. 

Item 11 of the present procurement consisted of disposable fiber- 
glass filters. This item was not solicited in 1974. In both 1975 and 1976, 
Pure Air offered filters manufactured by AAA Air Filters. In neither 
case did Pure Air supply model numbers or descriptive literature. In 
its protest, Pure Air stated that the AAA filters were “covered by 
Federal Specification F-F310A.” Here, too, if Pure Air was offering 
filters which complied with a federal specification containing perform- 
ance requirements equal to that of the Cambridge product, that fact 
should have been stated in Pure Air’s bid. 

Items 12, 13 and 14 were not solicited in the 1974 and 1975 procure- 
ments, ‘ihe literature enclosed with Pure Air’s 1974 bid describes two 
items of the same dimensions as Items 12 and 13, but having different 
performance characteristics. No item similar to Item 14 is described in 
the earlier literature. Under these circumstances, we do not believe the 
procuring activity was in a position to determine that Pure Air’s 
products were “equal” to the brand name specified. Pure Air’s protest 
is therefore denied. 

The agency’s rejection of Pure Air’s bid was proper in view of the 
lack of reasonable availability of descriptive data for several of the 
items it offered. However, we share the local Staff Judge Advocate’s 
concern with the suggestion in the file that Pure Air’s bid be rejected 
for the additional reason that its past performance had been unsatis- 
factory. It appears that in the past Pure Air had supplied filters with 
particle board housings which swelled when damp (making them dif- 
ficult to remove) and which permitted the growth of mold, which was 
unacceptable for reasons of sterility, These problems can be avoided 
by the use of metal housings. As Pure Air points out, the housing ma- 
terial was not called out as a salient characteristic of the Cambridge 
product in these solicitations. We think there is merit to Pure Air’s 
position that it should not be criticized for failing to provide a fea- 
ture which was not identified as a salient characteristic of the brand 
name product. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 615 
[B-137762, B-143673] 


Internal Revenue Service—Employees—Liability for Government 
Losses—Tax Suit Damages and Costs 


The liability of a Government officer or employee for damages (actual and puni- 
tive) and costs under section 7217, Internal Revenue Code (I.R.C.) (1954), for 
unauthorized disclosure of tax returns or tax return information, may be as- 
sumed by the United States under section 7423(2), ILR.C. (1954), and paid from 
general operating appropriations, when it is administratively determined that 
the unauthorized disclosure was made while the officer or employee was acting 
in the due performance of his duties in matters relating to tax administration as 
defined in section 6103(b) (4), I.R.C. (1954). 40 Comp. Gen. 95 and other similar 
decisions, overruled. 


Courts — Judgments, Decrees, etc. — Against Officers and 
Employees—Liability of Government 


Although section 7423(2), IL.R.C. (1954), does not protect Government officers 
or employees whose official duties are not related to matters of tax administra- 
tion as defined in section 6103(b) (4), IL.R.C. (1954), their liability for damages 
and costs under section 7217, I.R.C. (1954), may be assumed under general rule 
that expenses incurred by an officer or employee in defending a suit arising out 
of the performance of his official duties should be borne by the United States. 
The availability of appropriations may depend, however, upon the existence of 
specific statutory language authorizing the payment of judgments, since general 
operating appropriations normally may not be used to pay judgments in the 
absence of specific authorization. 40 Comp. Geh. 95 and other similar decisions, 
overruled. 


Internal Revenue Service—Employees—Liability for Government 
Losses—Tax Suit Damages and Costs 


The liability of a Government officer or employee for punitive damages under 
section 7217, I.R.C. (1954), may be assumed by the United States under section 
7423 (2), I.R.C. (1954), provided it is administratively determined that the officer 
or employee was acting in the due performance of his official duties at the time 
the unauthorized disclosure was made. 40 Comp. Gen, 95 and other similar de- 
cisions, overruled. 


Appropriations—Justice Department—Litigation Expenses—Tax 
Matters 


Department of Justice appropriations are available to pay legal expenses, in- 
cluding private attorneys’ fees, incurred by Government officers or employees 
in defending suit filed under section 7217, I.R.C. (1954), when the Department 
determines that officer or employee was acting within the scope of his employ- 
ment; that United States has an interest in defending the officer or employee ; 
and that representation by the Department is unavailable for some valid reason. 
40 Comp. Gen. 95 and other similar decisions overruled. 


In the matter of payment of damages, costs, and private legal 
expenses of Government officers and employees who are sued under 


section 7217 of Internal Revenue Code of 1954, May 16, 1977: 


The Assistant Secretary for Administration, Department of the 
Treasury, requested an advance decision on two questions relating to 
suits that may be brought by taxpayers against officers and employees 
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of the Government under section 7217 of the Internal Revenue Code 
of 1954 (hereinafter, the Code). The Assistant Secretary’s first ques- 
tion concerns the application of section 7423(2) of the Code, as in- 
terpreted in 40 Comp. Gen. 95 (1960), to damages and litigation costs 
assessed against a Government officer or employee under section 7217 
when, in the due performance of his official duties, the officer or em- 
ployee discloses a taxpayer’s return or return information in violation 
of section 6103 of the Code. In addition, the Assistant Secretary asks, 
if the Department of Justice declines to represent a Government of- 
ficer or employee for some reason, whether appropriations are avail- 
able to pay legal expenses incurred by the officer or employee in re- 
taining private counsel to defend a suit brought under section 7217. 

Section 7217 is a new provision, added to the Code in section 1202 
of the Tax Reform Act of 1976, Public Law 94-455, 90 Stat. 1520, 1687. 
It grants a taxpayer a civil cause of action for damages against any 
person who knowingly, or by reason of negligence, discloses the tax- 
payer’s return or return information in violation of section 6103 of 
the Code. Under section 7217, a defendant may be liable for actual 
lamages, the costs of litigation, and, in the case of willful disclosure 
or disclosure resulting from gross negligence, punitive damages. In no 
case, however, may a court award a plaintiff less than $1,000 for each 
instance of unauthorized disclosure. 

In his request for an advance decision, which was coordinated with 
and joined in by the Department of Justice, the Assistant Secretary 
states that the definitions of return and return information in section 
6103(b) are “broad and sweeping.” He adds that the possibilities of 
taining private counsel to defend a suit brought under section 7217. 
has created an “ominous atmosphere” among Internal Revenue Service 
(IRS) and Justice Department personnel who handle tax returns and 
tax information on a daily basis as part of their official duties. Thus, 
the Assistant Secretary asks whether, under section 7423(2) of the 
Code, the Secretary of the Treasury is authorized to pay damages and 
costs assessed against an officer or employee of the Government under 
section 7217, if the unauthorized disclosure was made while acting in 
the due performance of his official duties. 

Section 7423(2) provides that the Secretary of the Treasury or his 
delegate, in accordance with prescribed regulations, is authorized to 
repay— 

All damages and costs recovered against any officer or employee of the United 


States in any suit brought against him by reason of anything done in the due 
performance of his official duty under this title. 


We have stated that this provision “clearly was intended to exempt 
any Government officer or employee from liability for civil damages 
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recovered against him in the performance of official duty in relation 
to the general matters concerning administration of the internal rev- 
enue laws.” 53 Comp. Gen. 782, 783 (1974); 40 id. 95, 97 (1960). 

In 40 Comp. Gen. 95 (1960), we held that the liability of an IRS 
district director and a Justice Department employee for damages 
awarded by a Federal court in connection with their handling of cer- 
tain tax litigation could be assumed by the United States under the 
terms of section 7423(2). The holding was based on the broad au- 
thority contained in section 7423(2) and the administrative deter- 
mination that the defendants were acting in the due performance of 
their official duties under the Code. Subsequently, we employed the 
same rationale in approving payments under authority of section 
7423 (2) to satisfy judgments obtained against IRS officers and em- 
ployees for infringing upon an individual’s constitutional rights and 
utilizing an improper method for computing a tax deficiency. 53 
Comp. Gen. 782 (1974) ; B-168211, December 30, 1969. 

Although we can see no reason, based on the language of the pro- 
vision and our prior decisions, why section 7423(2) should not be 
interpreted to apply generally to suits filed under section 7217, it 
should be noted that an award of damages and costs under section 
7217 may differ in one important respect from the awards at issue in 
our earlier decisions. In each of our past decisions, the Government 
officer or employee who was reimbursed under section 7423(2) was 
liable for damages arising from the performance of official duties “in 
relation to the general matters concerning administration of the in- 
ternal revenue laws.” 53 Comp. Gen. 782, 783 (1974) ; 40 id. 95 (1960). 
An award of damages and costs under section 7217, on the other hand, 
may be made against Government officers and employees whose offi- 
cial duties may not encompass “tax administration” as defined in 
section 6103 (b) (4) of the Code. Other subsections of section 6103 
authorize certain agencies and departments of the Government to ob- 
tain returns and return information for purposes wholly unrelated 
to tax administration. See § 6103(i), (j), (1), I-R.C. (1954). The 
officers and employees of such departments and agencies, because of 
their access to returns and return information, are susceptible to suit 
under section 7217 for unauthorized disclosure of the returns and 
return information. In our view, however, their liability for damages 
and costs assessed under section 7217 cannot be assumed by the United 
States pursuant to section 7423 (2), since their official duties generally 
derive from statutes other than the Code and thus in all probability 
do not fall within the general area of tax administration. 

Although we do not believe that section 7423(2) protects every Gov- 
ernment officer and employee whose access to returns and return infor- 





618 DECISIONS OF THE COMPTROLLER GENERAL [56 


mation makes him a potential defendant in a suit filed under section 
7217, it is generally recognized that where an officer or employee of 
the Government is sued because of some official act done in the dis- 
charge of an official duty, the expenses incurred by him in the dis- 
charge of such duties should be borne by the United States. See, ¢.., 
44 Comp. Gen. 312, 314 (1960), B-176229, October 5, 1972. Cf. 31 
Comp. Gen. 246 (1952). In 44 Comp. Gen. 312 (1964), we held that it 
was proper for the United States to pay a contempt fine imposed on 
an agent of the Federal Bureau of Investigation who, on specific 
instructions of the Attorney General and in accordance with depart- 
mental regulations and instructions, refused to answer certain ques- 
tions in violation of an order of a Federal court. The determining 
factor in that case was that the offense for which the agent was 
charged and fined “arose by reason of the performance of his duties 
as an employee * * * and his compliance with [departmental] regu- 
lations and instructions, and was without fault or negligence on his 
part.” 44 Comp. Gen. at 314. See B-186680, October 4, 1976. Employ- 
ing similar reasoning, we concluded in B-176229, October 5, 1972, 
that a judgment against a Department of Interior employee could not 
be paid by the United States where it did not appear that the em- 
ployee’s liability “arose by reason of either the performance of his 
official duties as an employee * * * or because of compliance with 
the Department’s policy, instructions or regulations, nor pursuant to 
order of his superiors in the Department.” See also B-176229, May 1, 
1973. Thus, depending upon the facts and circumstances surrounding 
the unauthorized disclosure, it may be proper for the United States 
to assume the liability of Government officers or employees for dam- 
ages and costs under section 7217 even though the officer or employee 
is not protected by section 7423 (2) of the Code. 

A more difficult question is whether appropriations will be available 
to pay damages and costs assessed under section 7217 against Govern- 
ment officers and employees not protected by section 7423 (2). It is well 
established that “the appropriations or funds provided for regular 
governmental operations or activities, out of which a cause of action 
arises, are not available to pay judgments of courts in the absence of 
specific provision therefor.” 34 Comp. Gen. 221 (1954); 2 id. 821 
(1923). It appears, therefore, that the availability of appropriations 
will depend upon the existence of a specific statutory authorization to 
pay judgments. 

We anticipate that in many cases, due to the absence of a specific 
provision authorizing the payments of judgments, appropriations will 
not be available to pay damages and costs assessed under section 7217 
against Government officers and employees who are not covered by sec- 
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tion 7423 (2). However, due to the number of Government agencies and 
departments authorized under section 6103 to obtain returns and re- 
turn information for purposes unrelated to tax administration, we be- 
lieve that the availability of each agency’s or department’s appro- 
priations to pay damages and costs awarded under section 7217 should 
be determined on a case-by-case basis. In those cases in which general 
operating appropriations are not available, it will be necessary to 
request from the Congress specific appropriations to pay the damages 
and costs awarded. 

With respect to those Government officers and employees who are 
protected by section 7423(2), our past decisions have applied the gen- 
eral rule regarding the use of general operating appropriations to pay 
judgments and concluded that IRS appropriations could not be used to 
pay damages awarded against its emloyees. 53 Comp. Gen. 782 (1974) ; 
40 id. 95 (1960); B-143673, Novemker 11, 1976. See also B-168211, 
December 30, 1969. We proceeded to hold, however, that the damages 
could be paid from the indefinite appropriation established by 31 
U.S.C. 724a, on the ground that section 7423(2) effectively converts 
judgments against individual employees into judgment obligations of 
the United States. Specifically, in 40 Comp. Gen. 95, 97 (1960), we 
stated : 


With reference to the source of funds available for payment of the judgments, 
it is well settled that the appropriations or funds provided for regular govern- 
mental operations or activities, out of which a cause of action arises, are not 
available to pay judgments of courts in the absence of specific authority therefor. 
See 34 Comp. Gen. 221; 15 id. 933; 2 id. 821. The appropriation “Salaries and Ex- 
penses, Internal Revenue Service” contains no provision for the payment of 
judgments, and we are aware of no other provision of law which would so 
authorize its use. Hence, this appropriation is not properly chargeable with such 
expenses. 

However, under the terms of 31 U.S.C. 724a, the Congress has established a 
permanent appropriation for the payment, not otherwise provided for, of judg- 
ments (not in excess of $100,000) rendered by the district courts and the Court 
of Claims against the United States which have become final. While the judg- 
ments entered against [the employees] are not judgments rendered against the 
United States, the statutory provisions quoted above [section 7423(2)] for 
assumption of liability and for payment by the United States of such judgments 
may, for practical purposes, be considered as converting the judgments into a 
judgment obligation of the United States properly payable from the permanent 
appropriation provided therefor. 


Upon further reflection, we now believe that 40 Comp. Gen. 95 
(1960) and its progeny were wrongly decided with respect to the 
source of funds available to pay damages and costs under section 
7423(2). In our view, section 7423(2), authorizing the Secretary to 
repay such damages and costs, does constitute specific authority for 
the use of general operating appropriation to pay judgments rendered 
against Government officers and employees—including judgments ob- 
tained under section 7217 of the Code—for actions taken in the due 
performance of their duties in matters relating to tax administration. 
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Thus, in the future, we will raise no objections to the use of general 
operating appropriations to pay such expenses. Our prior decisions 
construing section 7423(2) are hereby overruled to the extent that 
they conflict with this decision. 

There is a second feature distinguishing awards of damages and 
costs under section 7217 from the awards at issue in our prior deci- 
sions: the element of punitive damages. None of our past decisions 
addressed the propriety of paying punitive damages under section 
7423(2). As we stated earlier, however, a defendant in a suit filed 
under section 7217 may be liable for punitive damages in the case of 
willful or grossly negligent disclosure of returns or return 
information. 

The primary distinction between actual and punitive damages lies 
in the purposes for which they are awarded. Actual damages gen- 
erally serve to compensate a plantiff for his losses or injuries. Punitive 
damages, on the other hand, “are given to the plaintiff over and above 
the full compensation for his injuries, for the purpose of punishing 
the defendant, of teaching him not to do it again, and of deterring 
others from following his example.” W. L. Prosser, Law of Torts, § 2 
(3 ed. 1964). 

Based on the purpose that normally underlies an award of punitive 
damages, it might be argued that Congress intended awards of puni- 
tive damages to be outside the scope of section 7423(2) since, if puni- 
tive damages are payable under authority of section 7423(2) from 
appropriated funds, rather than by the Government officer or employee 
personally, the punitive and deterrent values of the damages would 
be frustrated. For several reasons, however, we reject this argument. 

Section 7423(2) expressly authorizes the repayment of “[a@]/7 dam- 
ages and costs * * *.” [Italic supplied.] The plain meaning of “[a]]] 
damages” seems to encompass both actual and punitive damages, and 
there is no indication in the legislative history of section 7423(2) 
that Congress intended to distinguish types of damages. We also are 
reluctant to interpret section 7217 to contain an implied amendment of 
section 7423(2), because there is no clear evidence of an intent to 
amend section 7423(2) in the language or legislative history of section 
7217, and it is well established that, as a general rule, later statutes 
should not be interpreted to amend existing statutes by implication. 

Finally, we do not believe there is an irreconcilable conflict between 
an award of punitive damages under section 7217 and payment of those 
damages pursuant to section 7423 (2). Section 7423 (2) does not require 
the Secretary of the Treasury or his delegate to repay damages and 
costs in any particular set of circumstances. The authority contained 
in section 7423(2) is discretionary, not mandatory. Moreover, awards 
of punitive damages may have a punitive or deterrent effect even when 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 621 


they are paid pursuant to section 7423(2). As we stated previously, 
payments of damages and costs under section 7423(2) are to be made 
from general operating appropriations. In our opinion, this may 
provide departmental officials with an incentive to take corrective 
actions needed to ensure that past offenses are not repeated. 

For these reasons, we cannot interpret section 7423(2) so narrowly 
as to preclude the payment of punitive damages in all cases. It is our 
view that whether punitive damages awarded under section 7217 are 
payable under authority of section 7423(2) will depend on whether the 
facts and circumstances of the unauthorized disclosure support a 
determination that the officer or employee was acting in the due per- 
formance of his official duties. We expect that in many cases in 
which punitive damages are awarded under section 7217, it will be 
administratively determined that the officer or employee was not 
acting in the due performance of his official duties at the time the 
unauthorized disclosure was made. Punitive damages may be awarded 
under section 7217 only where the misconduct of the person making 
the unauthorized disclosure is willful or grossly negligent, and the 
legislative history of section 7217 indicates that unauthorized dis- 
closures based on a good faith, reasonable interpretation of section 
6103 are not actionable. See S. Rept. No. 94-938, 94th Cong., 2d Sess. 
348-49 (1976). We are not prepared to conclude, however, that an 
award of punitive damages under section 7217 may not be paid pur- 
suant to section 7423 (2) asa matter of law. 

In summary, the liability of a Government officer or employee for 
damages (actual and punitive) and costs under section 7217 may be 
assumed by the United States under authority of section 7423(2) 
whenever it is determined administratively that the unauthorized dis- 
closure was made while the officer or employee was acting in the due 
performance of his official duties in matters relating to tax adminis- 
tration. In such circumstances, payment may be made from general 
operating appropriations since section 7423(2) constitutes specific au- 
thority to use those funds to pay such judgments. It is our opinion, 
however, that section 7423(2) does not apply to any damages and 
costs assessed under section 7217 against Government officers or em- 
ployees whose official duties do not relate to “tax administration” as 
defined in section 6103 (b) (4) of the Code. 

The Assistant Secretary’s second question also relates to the pay- 
ment of expenses incurred by Government officers and employees as a 
result of their being sued under section 7217 of the Code. Specifically, 
he asks, if the Department of Justice declines to represent a Govern- 
ment officer or employee for some valid reason, whether appropria- 
tions are available to pay legal expenses, including private attorneys 
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fees, incurred by the officer or employee in defending a suit filed under 
section 7217. 

In an informal meeting with representatives of the Treasury and 
Justice Departments, we were told that, in accordance with established 
policy, the Justice Department intends to represent Government offi- 
cers and employees who are sued under section 7217 for actions taken 
in the scope of their official duties. The Justice Department believes, 
however, that defending an officer or employee in such a suit may, 
under certain circumstances, place its attorneys in a conflict-of-interest 
situation. For example, a suit with no legal merit may be filed against 
a Government employee under section 7217 at the same time that the 
Department is investigating the employee for possible violation of 
section 7213(a) of the Code, making it a felony to unlawfully dis- 
close a return or return information. The Justice Department repre- 
sentatives maintained that, in such circumstances, the Department 
would be obligated to refuse to defend the suit filed under section 
7217, even though the United States would have an interest in de- 
fending the employee in that suit, and the employee would be com- 
pelled to retain private counsel to protect his interests. Moreover, 
unless appropriations are available to pay the legal expenses incur- 
red by the employee, the employee would be required to bear the costs 
of defending the suit. 

Shortly after our meeting, the Department of Justice published pro- 
posed regulations in the Federal Register setting out the policies and 
procedures of the Department with respect to legal representation of 
Federal employees by the Department and by private attorneys at 
Federal expense. See 42 Fed. Reg. 5695 (Jan. 31, 1977) (to be codified 
in 28 C.F.R. §§ 50.15, 50.16). Under these regulations, when an em- 
ployee is sued in an individual capacity for actions that are employ- 
ment-related, the matter should be referred to the Justice Department, 
which will determine whether the employee’s actions reasonably ap- 
pear to have been performed within the scope of his employment and 
whether providing legal representation is in the interests of the United 
States. If a negative determination is made, no representation may be 
provided. With two exceptions, however, the Justice Department will 
undertake to defend an employee if it reasonably appears that the 
employee’s actions were performed within the scope of his em- 
ployment and representation of the employee is in the interests of the 
United States. 

The two exceptions prescribed in the proposed regulations, when 
representation by the Department of Justice should be withheld even 
though the circumstances otherwise may warrant Department repre- 
sentation, are (1) when the employee is the target of a criminal in- 
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vestigation by one of the Department's prosecuting divisions, but no 
decision to seek an indictment or issue an information has yet been 
made; and (2) when there is a conflict between the legal and factual 
positions of various employees in the same case and the Department 
determines it is advisable to withhold representation so as not to 
prejudice particular defendants. In these circumstances, the proposed 
regulations provide that the employee may be represented by private 
counsel at Federal expense. The proposed regulations require, how- 
ever, that before the Department will pay for representation by pri- 
vate counsel, it must approve the counsel to be retained. In addition, 
the proposed regulations require: that the payments cease whenever 
there is a change in the special circumstances underlying the excep- 
tions or in the facts underlying the Government’s obligation to defend 
the employee. 
It is well established that, 


* * * in the absence of specific authority by the Congress for departments and 
establishments of the Government to resort to litigation in the courts in the 
performance of the duties and responsibilities with which they are charged, it 
is the duty of the Attorney General, as chief law officer of the Government, to 
institute, prosecute and defend actions in behalf of the United States in matters 
involving court proceedings and to defray the necessary expenses incident thereto 
from appropriations of the Department of Justice rather than from appropria- 
tions of the administrative office which may be involved in the proceedings. 46 
Comp. Gen. 98 (1966) ; 44 id. 463 (1965). 


See also 5 U.S.C. § 3106; 28 U.S.C. §§ 515-519. Moreover, we have 
held in past decisions that so long as the Government has an interest 
in the suit, if representation by the Justice Department is sought 
but is unavailable, appropriated funds may be used to pay the legal 
expenses, including private attorney fees, incurred by a Government 
officer or employee in defending a suit arising out of actions taken in 
the scope of his employment. 55 Comp. Gen. 408 (1975) ; 53 zd. 301 
(1973). 

Based on our discussion with Treasury and Justice Department 
representatives and on the Justice Department’s proposed regulations, 
it is our understanding that the Department of Justice intends to pay 
the private legal expenses of Government officers and employees who 
are sued under section 7217 of the Code only after determining that the 
actions of the officer or employee were performed within the scope of 
his employment; that representation of the officer or employee is in 
the interests of the United States; and that Department representa- 
tion is unavailable for some valid reason, such as a conflict of interest. 
In light of our prior decisions, we believe the Department’s payment 
of the private attorneys fees and other legal expenses incurred by the 
officer or employee will be proper under these circumstances. To hold 
otherwise would be contrary to the general rule that such litigation 
expenses should be borne by the United States rather than the em- 
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ployee. See Konigsberg v. Hunter, 308 F. Supp. 1361, 1363 (W.D. Mo. 
1970) ; 6 Comp. Gen. 214 (1926). 

The only remaining issue to resolve concerns the use of specific 
appropriations to make these payments. In our view, providing legal 
representation to Government officers and employees who are sued 
for acts taken within the scope of their employment—whether the 
representation is undertaken by Department of Justice attorneys or, 
when Department representation is unavailable, by private counsel— 
is an appropriate legal activity of the Justice Department so long as 
the United States has an interest in defending the suit. Thus, we 
believe that appropriations available to pay for representation of 
officers or employees by Government attorneys also may be used to 
pay for representation of Government officers and employees by 
private counsel under the circumstances described in this decision. 


[B-186977] 


Compensation—Wage Board Employees—Conversion to Classified 
Positions—Rate Establishment—Environmental Differential 


Employees whose positions are converted from Wage Grade to General Schedule 
may have environmental differential considered as included in definiton of “rate 
of basic pay” for the purposes of establishing their compensation in General 
Schedule under 5 C.F.R. Part 539. Civil Service Regulations state that environ- 
mental differential is part of employee’s basic rate of pay and that it is used in 
computation of premium pay, retirement benefit and life insurance. 


Compensation—Wage Board Employees—Conversion to Classified 
Positions—Effective Date—Retroactive Prohibition 


Effective date of conversions of employees’ positions from Wage Board to General 
Schedule may not be retroactively changed even though some employees were 
converted prior to effective date of Wage Grade pay adjustment, thus losing bene- 
fit of adjustment, while other employees were converted after pay adjustment 
and had General Schedule pay set on basis of higher wage. Federal Personnel 
Manual, Subchapter 7-1.a, sets effective date of classification actions as date 


action is approved or later date specified by agency and prohibits retroactive 
effective date. 


In the matter of Donald R. Foulks—environmental differential as 
basic pay upon conversion from Wage Grade to General Schedule 


position, May 18, 1977: 


This action is at the request of Major C. T. Woolsey, Accounting 
and Finance Officer, Tinker Air Force Base, Oklahoma. Major 
Woolsey requests our decision whether the environmental] differential 
paid to Wage Board employees should be considered in fixing the rate 
of basic pay when the employees’ positions are converted to the Gen- 
eral Schedule under the regulations set forth in 5 C.F.R. Part 539. 
Major Woolsey also questions the propriety of a retroactive change in 
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the effective date of conversions under Part 539 in the circumstances 
described hereinafter. Major Woolsey has submitted as an illustrative 
case the claim of Mr. Donald R. Foulks. 

Mr. Foulks’ position as Electronic Quality Control Inspector, Wage 
Grade-12 step 5, was converted to a General Schedule position, grade 
GS-8 step 7, effective July 13, 1975. At the time of the conversion, Mr. 
Foulks was receiving a night shift differential and an Explosives and 
Incendiary Materials, low degree hazard, environmental differential. 
Mr. Foulks’ rate of basic pay for conversion purposes was determined 
to include the night shift differential but the environmental differential 
was excluded. It is argued that since the term “rate of busic pay” is 
defined for other purposes as including night shift and environmental 
differentials (see Federal Personnel Manual Supplement 532-1, para 
S-8. 2a(3)), and since such differentials are used in computing annui- 
ties pursuant to FPM Supplement 831-1, para. S14-3d(ii), the 
environmental differential should be included in computing the “rate 
of basic pay” for conversion purposes. 

The regulations pertaining to the conversion of a position from the 
Wage Board to the General Schedule are contained in Part 539 of 
Title 5 of the Code of Federal Regulations (1975). “Rate of basic 
pay” is defined at section 539.202(c) as follows: 

“Rate of basic pay” means the rate of pay fixed by law or administrative 
action for the position held by an employee before any deductions and exclusive 
of additional pay of any kind. 

This Office has held that a Wage Board employee’s “rate of basic 
pay” for the purpose of 5 C.F.R. Part 539 includes night differential 
(50 Comp. Gen. 332 (1970) ). In that decision we noted that the night 
differential had consistently been held to be a part of basic pay, citing 
several decisions of. this Office, and approved of an interpretation of 
5 C.F.R. 539.203 to include night differential as a “rate of basic pay 
fixed by * * * administrative action.” Thus, we held that: 
for the purpose of preserving an employee's rate of basic pay under section 
539.203, the “rate of basic pay” in a wage position includes the night differential 
paid him in that position. [Italic supplied. ] 

Also, 5 U.S.C. § 5343(£) provides that in establishing wage schedules 
of prevailing rate employees a night differential is a part of the basic 
pay. 

Environmental differential for Wage Board employees is authorized 
by 5 U.S.C. § 5343(c), which provides in pertinent part : 

The Civil Service Commission, by regulation, shall prescribe practices and pro- 
cedures for conducting wage surveys, analyzing wage survey data, developing 


and establishing wage schedules and rates, and administering the prevailing rate 
system. The regulations shall provide— 


* * * 
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(4) for proper differentials, as determined by the Commission, for duty involv- 
ing unusually severe working conditions or unusually severe hazards. 

Implementing regulations are contained in FPM Supplement 532- 
1. para. S8-7. Paragraph S8-7h explains the relationship of environ- 
mental differential to other pay: 


nvironmental differential is included as part of the employee's basic rate of 
pay and shall be used to compute premium pay (pay for overtime, holiday, or 
Sunday work), the amount from which retirement deductions are made, and the 
amount on which group life insurance is based. 

This is in agreement with our decision 50 Comp. Gen. 66 (1970), 
wherein we considered the question whether environmental pay differ- 
ential was part of the employee’s rate of basic pay. In that decision we 


stated : 


In B-53383, November 29, 1945, we pointed out that a wage fixing authority 
in the exercise of its normal function may authorize night differential or other 
elements of a wage program—not otherwise in contravention of law or estab- 
lished rule applicable to Federal employees—to conform with commercial prac- 
tices generally without obtaining special authorization therefor. As to whether 
differentials are basic compensation, we have ruled that the night rate of com- 
pensation of an employee occupying a prevailing rate or wage board position is 
basic compensation (23 Comp. Gen. 962 (1944) ; 24 id. 39 (1944), and 34 id. 708 
(1955) ). Also, that night differential, post differential, and cost-of-living allow- 
ances which are saved by Civil Service regulations or by administrative action 
to employees whose positions are converted from classified to wage board 
schedule are regarded as “basic compensation.” 36 Comp. Gen. 482. We find no 
basis to reach a contrary decision with respect to an environmental differential 
for dirty work, whether stated separately or included in the scheduled rates. 
This rule also permits consistent treatment under section 5 C.F.R. 
539.203 of the environmental differential with other elements of a 
Wage Board employee’s basic compensation, e.g., night differential 
and cost-of-living allowances. 

While our decision 50 Comp. Gen. 66. swpra, was rendered prior to 
the effective date of Public Law 92-392, August 19, 1972, which 
amended 5 U.S.C. § 5348, by establishing the Federal Wage System 
in place of the Coordinated Federal Wage System, we believe that 
the holding is still for application. The legislative history of the 1972 
Act indicates that its purpose was to enact into law established prin- 
ciples and policies related to blue collar employees of the Federal Gov- 
ernment which were previously handled administratively. See 52 
Comp. Gen. 748 (1973). 

In view of the above, we conclude that the environmental differ- 
ential authorized by 5 U.S.C. § 5343(c) (4) constitutes part of a Wage 
Board employee’s “rate of basic pay” for the purpose of setting em- 
ployees’ pay incident to the conversion of employees’ positions from 
wage system to the General Schedule under 5 C.F.R. Part 539. 

The second question presented is whether the effective dates of con- 
versions under Part 539 may be retroactively changed to a later effec- 
tive date. 
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It appears that a determination was made by the appropriate ad- 
ministrative authority that certain Wage Board positions would more 
appropriately be classified under General Schedule Standards. Ac- 
cordingly, after completion of classification surveys, the majority of 
the appropriate personnel actions were implemented prior to the 
October 1975 change in pay schedules for both the General Schedule 
and Wage Grade employees. However, some of the positions were not 
converted to the General Schedule until after the effective date of the 
pay adjustments. 

The significance of the time difference in the conversions is described 
by the administrative office as follows: 

The General Schedule pay raises were limited to approximately 5% last year, 
but no limit was applied to Wage Grade (WG) salaries which are established 
on a locality wage basis. Significant differences in salaries resulted with Wage 
Grade (WG) receiving an average of 15.44% increase. An unfortunate delay in 
effecting the personnel actions in the Industrial Products Division did afford 
those employees the benefit of the increased Wage Grade salaries while the em- 
ployees who had been converted were afforded only the 5% raise, as they were 
General Schedule (GS) at the time of the pay increase. 

Notwithstanding the disparity in salaries created by the above- 
described situation, the agency position is that: 

While it is regrettable that this situation has occurred, it must be pointed out 
that the action taken to effect the changes from Wage Grade (WG) to General 
Schedule (GS) prior to the pay schedule changes were appropriate legal actions. 
We find no legal basis to alter the effective date of these actions. A reduction-in- 
force was accomplished in October 1975 and these employees were considered in 
the GS-1960 positions for placement. The benefits received by the employees 
where conversion actions were delayed, while regrettably late, are still actions 
taken in accordance with existing regulations, It is recognized that some inequity 
among employees’ salaries will result. However, under the circumstances de- 
scribed above and the requirements imposed, we feel we must honor effective 
dates of actions as taken. 

In a letter to this Office dated October 19, 1976, the Tinker Air Force 
Base local of the American Federation of Government Employees 
(AFGE), representing certain affected employees, requested that the 
effective date of all conversions be changed so as to become effective 
after the October 19, 1975, wage grade pay adjustment. The main 
thrust of their argument is that the provisions of Federal Personnel 
Manual (FPM) Letter 532-60, dated October 26, 1973, were violated. 

The FPM Letter 532-60 provided conversion instructions and job- 
grading standards for inspectors incident to the conversion from 
agency special wage schedules to the regular locality Federal Wage 
System nonsupervisory wage schedule. The third paragraph of FPM 
Letter 532-60 states that : 


The effective date of the pay systems change from the special schedule to the 
regular schedule will be the first pay period beginning on or after April 21, 1974. 
All conversion actions at a given activity will be effective on the same date (re- 
gardless of pay period variations). 
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The AFGE believes that this language requires that all conversions 
from Wage Grade to General Schedule be on the same date, although 
they argue that the effective date should be after October 19, 1975, 
instead of the first pay period beginning on or after April 21, 1974. 

The FPM Letter 532-60 clearly states that it pertains to the con- 
version of wage grade personnel from agency special wage schedules 
to the regular locality Federal Wage System nonsupervisory schedule. 
This was to cover a// nonsupervisory inspector positions and established 
a consistent pay relationship among inspector jobs in all agencies 
which heretofore did not exist because of the dissimilar pay practices 
used by the different agencies. Attachment 1 to FPM Letter 5382-60 
states that the job grading standards contained therein should not be 
used for: 


Specialized technical work primarily concerned with the inspection of goods 
and services for acceptability of materials or processes and not involving, as a 
paramount requirement, the application of trade, craft, or laboring skills and 
knowledges. (See Quality Inspection Series, GS—1960.) [Italic supplied. ] 

From the information furnished it appears that Mr. Foulks occupied 
positions in the GS-1960 series. Thus, the April 21, 1974, date is rele- 

rant only with regard to the conversion from the special schedule to the 
regular schedule, the correctness of which has not been challenged. 
April 21, 1974, is not the controlling date for the purpose of conver- 
sions under 5 C.F.R. Part 539 from a wage board position to a position 
under the General Schedule. Rather, the decision to change a position 
from a wage system to the General Schedule is essentially a classifica- 
tion matter, the timing of which is governed by Civil Service 
regulations. 

The authority to determine whether a position is exempt from the 
General Schedule classification system under 5 U.S.C. § 5102(c) (7) 
(1970), which exempts wage system employees from the General 
Schedule classification laws, has been delegated by the Civil Service 
Commission to the agencies. Under its delegated authority, an agency 
may change a position from a wage system to the General Schedule 
classification system when it considers such a change appropriate in 
accordance with Commission guidelines and standards. See, generally, 
Subchapter 2, Chapter 511, Federal Personnel Manual. With regard to 
the effective date of such change, FPM chapter 511, Subchapter 7-1.a 
sets the effective date as follows: 

An agency classification action takes effect on the date the action is approved 


unless the agency specifically sets a later effective date. * * * The agency may not 
make the action effective retroactively. 


There is no indication that effective dates later than the approval! 
dates were set for the conversions from Wage Grade to General Sched- 
ule positions. Although the timing of the conversion actions may have 
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resulted in the grading of benefits to some employees and not to others, 
retroactive change in the effective date of the conversions is not 


permissible. 
[B-138942] 


Officers and Employees—Travéltime—Hours of Travel—Regular 
v. Nonduty Hours—Application of Fly America Act 

Where the only certificated air carrier service available between points in the 
United States and points outside the United States requires boarding or leaving 
the carrier between midnight and 6 a.m., or travel spanning those hours, the em- 
ployee is required by 49 U.S.C. 1517 to use such service insofar as otherwise 
available under the Comptroller General's Guidelines of March 12, 1976, and 
decisions of this Office, 56 Comp. Gen. 219 (1977), Fly America Act—hours of 
travel, modified. 


Leave of Absence—Traveltime—Rest Periods 


Where, to comply with 49 U.S.C. 1517, an employee travels by certificated U.S. 
air carrier requiring boarding or leaving carrier between or travel spanning the 
hours of midnight and 6 a.m., he may be granted a brief period of administrative 
leave and additional per diem for “acclimatization rest’ at destination. 


Transportation—Air Carriers—Certificated v. Noncertificated Air 
Carrier Service—Hours of Travel 

Where the only certificated air carrier service between points, both of which are 
outside United States, requires boarding or leaving the carrier between or travel 
spanning the hours of midnight and 6 a.m., and where a noncertificated carrier 
is available which does not require travel at those hours, the certificated service 
may be considered unavailable. The traveler may instead travel by noncertifi- 
cated carrier to the nearest practicable interchange point on a usually traveled 
route te connect with a certificated carrier in accordance with 55 Comp. Gen. 
12380 (1976), 56 Comp. Gen. 219 (1977), Fly America Act—hours of travel, 
modified. 


In the matter of the Fly America Act—hours of travel, May 19, 
1977: 


The Department of State has requested a clarification of our hold- 
ing in 56 Comp. Gen. 219 (1977), Matter of Fly America Act—hours 
of travel, insofar as it relates to travel during hours normally allo- 
cated to sleep. In that decision we held in part that an employee is 
not required to use certificated U.S. air carrier service where the only 
such service requires boarding or leaving the carrier between the hours 
of midnight and 6 a.m. and where noncertificated air carrier service 
is available which does not require travel during those hours. The 
rationale of the decision reasonably extends to travel spanning the 
hours of midnight and 6 a.m. 

We are asked whether the above-cited decision, in relieving em- 
ployees of the responsibility to use certificated service requiring travel 
between midnight and 6 a.m., authorizes transoceanic travel by non- 
certificated air carrier or indirect travel by a noncertificated air car- 
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rier to a point where a certificated U.S. air carrier can be used for 
transoceanic travel. As a case in point, the Department of State points 
out that the only certificated service available between Dakar, Sene- 
gal, and New York is provided by three Pan American flights per 
week departing Dakar at 1:55 a.m. and arriving in New York at 
5:35 a.m. In view of our January 3, 1977 (56 Comp. Gen. 219) hold- 
ing, we are asked whether Department of State employees may in- 
stead travel on an Air Afrique flight departing Dakar at 3:50 p.m. 
and arriving in New York at 7:20 p.m., or whether the traveler should 
be routed indirectly to Paris aboard a foreign air carrier to connect 
the following day with a certificated flight to New York at an addi- 
tional cost of approximately $50. 

We are in agreement with the Department of State’s suggestion 
that our holding in Fly America Act—hours of travel is in need of 
clarification, particularly as it applies to international air travel origi- 
nating from or terminating in the United States, including Alaska and 
Hawaii. In that case we held that employees are not required to use 
the only certificated service available requiring travel between mid- 
night and 6 a.m. if noncertificated service is available which does not 
require travel during those hours. That holding was not intended to 
sanction travel by noncertificated carriers between points in the United 
States and points located outside the United States when certificated 
service is otherwise available under the Comptroller General’s “Guide- 
lines for Implementation of Section 5 of the International Air Trans- 
portation Fair Competitive Practices Act of 1974” issued March 12, 
1976, and decisions of this Office. 

In 55 Comp. Gen. 1230 (1976) we set forth the general rule that, in 
scheduling international air travel, certificated service should be used 
from origin to the furthest practicable interchange point on a usually 
traveled route and, where an origin or interchange point is not served 
by a certificated carrier, that noncertificated service should be used 
from origin to the nearest practicable interchange point on a usually 
traveled route to connect with certificated service. In so holding we 
recognized one situation in which the intricacies of the above-recited 
rule should not be.controlling : 

* * * Where the use of certificated carrier from point of origin to the fur- 
thest practicable interchange point, or the use of noncertificated service to the 
nearest practicable interchange point to connect with certificated service, leaves 
the traveler at a location from which he has no choice but to use a noncertifi- 
cated carrier for actual transportation between the United States and another 
continent, the traveler should otherwise route his travel to assure that such in- 


tercontinental transportation is furnished by certificated carrier to the extent 
such service is available under the Guidelines. 


While the above-quoted language is geared to the specific rules set 
forth in 55 Comp. Gen. 1230, it expresses a recognition by this Office 
of the fact that the complexities of scheduling international air travel 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 631 


make it extremely difficult to interpret the availability requirement 
of 49 U.S.C. § 1517 in a manner that will not occasionally permit 
abuse. The requirement that intercontinental air travel to and from 
the United States be performed by certificated U.S. air carriers oth- 
erwise available under the Guidelines is intended to minimize that 
potential for abuse. 

We believe the same check on abuse must apply to international 
travel originating or terminating in the United States where the only 
certificated service requires travel between the hours of midnight and 
6 a.m. and that Government travelers are required to use such service 
if it is otherwise available. Such a requirement is not unreasonable 
when considered in relation to the flight schedules of the various air 
‘arriers providing international air transportation service. Because 
of the time zone changes involved, some portion of most east-bound 
travel between the United States and points outside the United States 
is required to be performed within hours that the employee would 
otherwise be sleeping. Most west-bound travel results in arrival at a 
time when the employee can accommodate to local time only by fore- 
going sleep for much longer than ordinary periods of time. 

The effects of time zone dislocation are recognized in the Federal 
Travel Regulations (FTR) (FPMR 101-7) para. 1-7.5e (May 1973) : 

e. Time changes during air travel. When an individual travels direct between 
duty points which are separated by several time zones and at least one of the 
duty points is outside the conterminous United States, per diem entitlement is 


not interrupted by reason of a rest period allowed the individual en route or 
at destination under appropriate agency rules. 


Various departments and agencies have specific regulations imple- 
menting the above. Subsection 132.5 of the Uniform State/ATD/USIA 
Foreign Service Travel Regulation permits arrival at destination 24 
hours before commencing duty where the origin and destination points 
are separated by five or more time zones: 


Travelers flying on a direct route, without interruption, except for flight con- 
nections, with a difference of five or more time zones between authorized points 
of travel should, whenever possible, arrange departure to allow arrival at desti- 
nation a full day before commencing duty. 

When the flight is of such duration that it includes an authorized rest stop, 
as provided in section 132.4, the same consideration should be given at the con- 
clusion of the trip, provided there is a difference of five or more time zones 
between the point of departure when travel was resumed and the destination 
point. 

In cases meeting either of these criteria, excused absence without charge to 
leave may be granted for any part of the 24-hour adjustment period following 
arrival at the duty point which happens to fall within working hours. 

Per diem during the adjustment period is payable to temporary duty travelers, 
including dependents authorized to travel at Government expense when ac- 
companying employees to temporary duty points, in accordance with section 
126.4. 


A similar provision is contained at para. C4465-3 of the Joint Travel 
Regulations, Volume 2, applicable to civilian employees of the Depart- 
ment of Defense. 
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In the context of east-west travel from the United States to points 
outside the United States, we believe adequate authority exists for 
allowing employees to readjust to time zone changes and to interrup- 
tion of. sleep. Since most such travel spans several time zones, the 
traveler would normally be entitled to additional per diem to provide 
a readjustment period without charge to leave at destination, irrespec- 
tive of whether his travel was or was not at inconvenient hours. Thus, 
there appears to be no reason to exempt Government employees from 
the requirement to use certificated U.S. air carrier service requiring 
travel between midnight and 6 a.m., insofar as such service is other- 
wise available under the Comptroller General’s Guidelines of March 
12, 1976, and decisions of this Office. This is particularly so inasmuch 
as most competing direct service is provided by noncertificated car- 
riers at equally inconvenient times and employees can avoid travel at 
such hours only by the use of connecting service. Under these circum- 
stances, we believe most individuals traveling on personal business 
would elect a direct flight at inconvenient hours as opposed to extend- 
ing the period of travel by the use of connecting service. 

The regulations referred to above do not necessarily accommodate 
the situation of north-south flights between points within the United 
States and cities in Central and South America where travel across 
several time zones is not involved. Nevertheless, we do not believe it is 
unreasonable to expect Government travelers to use certificated U.S. 
air carrier service requiring travel between midnight and 6 a.m. for 
such travel. In this regard, an analysis of the Official Airline Guide 
for March 1977 indicates that in over half the cases where the only 
certificated U.S. air carrier service requires trave] between midnight 
and 6 a.m., all direct flights by noncertificated carriers are similarly 
scheduled. In the remaining cases, by far the majority of direct non- 
certificated flights are scheduled at equally inconvenient times. For 
this reason we believe that individuals traveling on their personal 
business would generally schedule their travel between the United 
States and points in Central and South America during hours that 
would otherwise be allocated to sleep. 

We recognize that regulations governing travel may not specifically 
provide employees an opportunity for rest at destination where they 
have been required to travel overnight. The regulations of several 
agencies do provide for rest stops en route where the employee would 
otherwise be required to travel for an extended period without inter- 
ruption. For example, see subsection 132.4 of the Uniform State/AID/ 
USIA Foreign Service Travel Regulations and para. C4465-4 of the 
Joint Travel Regulations, Volume 2. Because of the distances and 
flight times most travel between the United States and cities in Central 
and South America will not involve rest stop eligibility, and, in any 
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event, rest stop regulations generally do not allow for a period of rest 
upon arrival at destination. 

However, we have recognized agency discretion to grant adminis- 
trative leave to employees for “acclimatization rest.” Our holding in 
55 Comp. Gen. 510 (1975) involved an employee who departed from 
Guam at 11:55 p.m. after completing a full day’s work and arrived at 
his permanent duty station in Honolulu at 11 a.m. the same day after 
crossing the international dateline in the course of a 714-hour flight. 
We there held that since the scope of authority for granting time off 
without charge to leave in such circumstances is not clearly defined 
in law and regulations and since the granting of administrative leave 
for brief periods of time is within the discretion of the agency, we 
would not object to the employee’s being granted administrative leave 
for rest purposes at destination. The holding in that case is a recogni- 
tion of the Government’s concern for the health and well-being of em- 
ployees who are required to travel during hours that would otherwise 
be allocated to sleep. We believe this decision is adequate authority to 
excuse employees from duty for brtef periods of time without charge 
to leave following air travel that commences or terminates between. 
or spans the hours of midnight to 6 a.m. 

Our holding in 55 Comp. Gen. 510, supra, is not itself authority for 
payment of additional per diem for periods of rest at destination and, 
in cases of return travel to the employee’s duty station and permanent 
change of station travel, this is a matter of no particular concern since 
no additional per diem entitlement is involved. However, where air 
travel by the only available certificated U.S. air carrier during periods 
normally allocated to rest terminates at an employee’s temporary duty 
station or at a location where he is entitled to a per diem allowance, 
we believe that the Fly America Act itself provides adequate authority 
for payment of additional per diem for the period of administrative 
leave for rest purposes at destination under the conditions discussed 
below. 

In 56 Comp. Gen. 216 (1977), Fly America Act—additional per 
diem for delay in travel, we sanctioned the payment of up to 2 days 
additional per diem to comply with the requirement for use of avail- 
able certificated U.S. air carrier service. The rule as expressed in that 
case is that if total delay, including delay in initiation of travel, in 
en route travel and additional time at destination before the employee 
‘an proceed with his assigned duties, involves more than 48 hours per 





634 DECISIONS OF THE COMPTROLLER GENERAL [56 


U.S. air carrier service, to the extent that the total delay involved is 
not in excess of 48 hours more than would be involved in travel by 
noncertificated carrier. By the same token, an employee’s reporting for 
duty may be delayed, or his arrival at destination may be accelerated, 
and he may be paid additional per diem to allow for an adequate 
period of rest at destination where his travel aboard certificated car- 
rier commences or terminates between or spans the hours of midnight 
and 6 a.m., and where that and all other delay does not exceed by 
more than 48 hours the delay that would have been involved if the 
employee had traveled by noncertificated air carrier. If the additional 
per diem payable to provide the employee an adequate period of rest 
at. destination following travel by certificated service, when considered 
together with all other per diem for delay, is more than 48 hours in 
excess of the per diem that would be payable in connection with the 
employee’s use of noncertificated service, certificated service requiring 
travel at those hours may, nevertheless, be considered unavailable. 

The foregoing discussion does not apply to travel involving origin 
and destination points, both of which are outside the United States. 
With respect to such service, our holding in Fly America Act—hours 
of travel remains controlling. When the only certificated U.S. air car- 
rier service between two points outside the United States requires 
travel between the hours of midnight and 6 a.m., certificated service 
may be considered unavailable and the employee’s travel should be 
scheduled in accordance with our holding in 55 Comp. Gen. 1230. That 
is, the employee should take a noncertificated carrier to the nearest 
practicable interchange point on a usually traveled route to connect 
with certificated service and may take direct foreign service only inso- 
far as such connecting service is not available. The fact that connect- 
ing service may be somewhat more costly is irrelevant in view of the 
statement in the March 12 Guidelines to the effect that certificated 
service is available even though comparable or a different kind of 
service by non-certified air carrier costs less. 

When the employee elects to use certificated service between two 
points outside the United States requiring boarding or leaving the 
air carrier between midnight and 6 a.m., or requiring travel spanning 
those hours, he may be granted a period of rest at destination and per 
diem in accordance with the foregoing discussion. We believe that this 
may be a beneficial travel planning tool to both the agency and the 
traveler, particularly where no additional per diem cost would be occa- 
sioned by the traveler’s earlier departure by certificated carrier be- 
tween midnight and 6 a.m. 

Our decision 56 Comp. Gen. 219 (1977), Matter of Fly America 
A ct—hours of travel is modified accordingly. 
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Contracts—Protests—Allegation of. Unfairness—Not Supported by 
Record 


Record does not support contention that contracting agency withheld data from 
protester which was known to its competitor, or that technical proposals were 
evaluated using data other than that furnished all offerors, or that protester’s 
competitor was given credit for design features which were not included in re- 
quest for proposals. 


Contracts — Negotiation — Evaluation Factors — Administrative 
Determination 


Agency’s conclusion that protester’s proposed use of untested design involved 
risk as measured against competitor’s use of tested design is reasonable. 


Contracts — Negotiation—Cost, etc., Data — Parametric Cost 
Estimating Technique 
Parametric and other cost estimating techniques may legitimately be used by 


agency to determine credibility of each offeror’s production estimates and most 
probable cost to the Government. 


In the matter of Teledyne Ryan Aeronautical, May 20, 1977: 


Teledyne Ryan Aeronautical (Teledyne) protests the award to the 
Boeing Company of an Air Force cost plus incentive fee (CPIF) 
contract for the design, development, fabrication and test of a Remote 
Piloted Vehicle (RPV) for the Compass Cope Program. 

Teledyne’s basis of protest is in essence that (i) Boeing acquired 
a competitive advantage by performing studies which gave it knowl- 
edge of the payload volume requirements for the aircraft and by 
being given credit for design features which it prepared as a result; 
(11) Boeing was given credit for prototype performance which was not 
an evaluation criterion, while Teledyne was not, and (iii) the Air 
Force used cost comparison techniques that were lacking in credibility. 


Background 


A contract was awarded to Boeing on July 19, 1971, to design, 
fabricate and test two prototype aircraft, and a contract was awarded 
to Teledyne on June 13, 1972, requiring the modification of two AQM-— 
91A aircraft to the “appropriate” configuration and for flight demon- 
stration. The firms were also furnished different engines by the Gov- 
ernment for use in their respective prototypes so that as between the 
contractors there was no common base from which to measure per- 
formance. According to the Air Force, both contracts were success- 
fully concluded, and the feasibility of the concept sufficiently demon- 
strated. Additional studies were subsequently funded for both firms as 
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a result of unsolicited proposals. Boeing was awarded a contract on 
December 20, 1974, for systems engineering studies, and Teledyne was 
awarded a contract on December 20, 1974, for further flight testing “to 
further define the Talar Semi-Automatic landing equipment, demon- 
strate an operational payload capacity and establish an interface with 
the Federal Aviation Agency.” In addition, Boeing completed further 
studies “to develop data on applicability of military specifications, 
handbooks, and standards; on design to cost; on serviceability/vulner- 
ability; and on digital system control redundancy.” All the foregoing 
efforts are reported to have been succesfully concluded. Both firms 
were informed of the other’s activities, with Boeing attending the 
Teledyne flight tests and Teledyne attending all Government reviews 
of the Boeing systems engineering studies. 

The Air Force advises that each firm received the completed re- 
port of the other firm’s “extended” activities, except for certain cost 
and design data which were deleted from the Boeing report as proprie- 
tary information. Although Teledyne sought the deleted information 
through the Air Force program office, access was denied upon the 
determination that the deleted material was “proprietary or configura- 
tion sensitive.” Teledyne was so advised by letter dated January 15, 
1976, and according to the Air Force, no further mention of that fact 
was made to the program office until the current protest. In addition, 
Boeing participated in another engineering study which, although not 
directly related to the Compass Cope program, forms the basis for 
Teledyne’s “competitive advantage” argument. 

Because of the above-mentioned studies, Boeing and Teledyne were 
considered to be the only firms qualified to participate in the instant 
competition. Request for proposals (RFP) F33657-76-R-0342 was 
issued to Teledyne and Boeing on April 23, 1976. As set forth in the 
RFP, selection was to be accomplished in the following manner: 

Basis for Award. Selection of the Compass Cope contractor will be made on 
the basis of an integrated assessment by the Source Selection Authority of the 
proposals submitted in response to RFP F983 657—76—R-0342. In essence, the 
integrated ‘assessment will involve a determination by the government of the 
overall value of each proposed system measured in terms of system capability 
in context with system costs, recognizing that subjective judgment on the part 
of the government evaluators is implicit in the entire process. Throughout the 
evaluation, the government will consider “Correction Potential’ when a deficiency 


is identified in the proposal. Selection will be based on the following three items 
listed in their relative order of importance. 

(1) The technical excellence and appropriateness of the design to meet the 
stated operational performance requirements and goals. 

(2) The most probable cost to the government to acquire, operate and support 
the systems in accordance with the operational scenarios provided. 


(3) The ability to manage and produce the system to meet the stated require- 
ments and goals. 


In addition, the RFP stated that the “Offeror’s submitted cost and 
pricing information covering the development program, Design-To- 
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Cost (DTC) goal, Not to Exceed (NTE) proposal and Operations and 
Support Costs will be reviewed and evaluated to determine reason- 
ableness, realism and completeness in context with the proposed 
technical/management approaches.” Offerors were also advised that 
emphasis would be placed on determining the most probable cost for 
the development program by the use of comparative analysis tech- 
niques; that the proposed DTC goals, NTE amounts and operation 
and support information will be compared to relevant portions of the 
development proposal for consistency ; and that comparisons would be 
made between proposals and government cost estimates and parametric 
data to ascertain realism. 

After initial evaluation of both proposals were made by the Source 
Selection Committee, and cited deficiencies corrected by the offerors, 
technical and cost discussions were held with both firms. Best and 
final offers were received on August 23, 1976. The Air Force states 
that both firms were found to be technically acceptable. However, 
among other things, the Boeing design provided a detachable nose 
payload compartment with almost twice the volume required by the 
RFP, so that the multiple payloads up to 2,000 pounds required by 
the specification could be carried in the primary compartment instead 
of in other locations in the vehicle or in fuselage or wing pods as in 
the Teledyne design. In addition, the Boeing design provided an 
emergency power unit which provides thrust and thus improved “come 
home” capabilities in certain instances in the event of engine failure, 
instead of merely furnishing electrical power to support equipment 
control and glide capability as in the Teledyne design. The Air Force 
considered these features as offering substantial advantages in the air 
vehicle design: Also, the detachable nose section was considered to offer 
operational advantages. Finally, Boeing’s most probable cost was 
estimated to be somewhat lower than Teledyne’s. 

On August 26, 1976, the Source Selection Authority (SSA) made 
the decision to award the contract to Boeing, and the necessary ap- 
provals were obtained on August 27, 1976. The contract was awarded 
with notice to Teledyne on the same date. The Air Force states that 
notice of the protest by Teledyne was received on August 30, 1976. 

Teledyne was advised that award was made to Boeing because: 

a. The technical excellence and appropriateness of their proposed design to 
meet the stated operational performance requirements and goals was judged best. 

b. The most probable cost to the government to acquire, operate and support 


their proposed systems in accordance with the operational scenarios [stated in 
detail in the RFP] was judged best. 


Competitive Advantage 


Teledyne asserts that Boeing gained a significant competitive ad- 
vantage over Teledyne by virtue of the knowledge Boeing acquired 
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in the performance of a design study for the Precision Locator Strike 
System (PLSS), a potential payload for the aircraft to be developed 
under the contract in question. Teledyne relates Boeing’s asserted 
superior knowledge regarding PLSS payload requirements to Boeing’s 
design of more volume for the payload than was required by the RFP 
(115 cu. ft. vs. 60 cu. ft.) and the technical merit accorded to the 
Boeing design by the Air Force as a result, all to Teledyne’s competi- 
tive disadvantage. Also Teledyne asserts that Boeing had an unfair 
advantage because it worked with the same Air Force personnel under 
the study contract who prepared the technical portion of the RFP 
under protest. 

It is the position of the Air Force that Boeing gained no competitive 
advantage over Teledyne because the study contract in question related 
to the Precision Emitter Locator Strike System (PELSS) for manned 
aircraft; that PELSS was potentially only one component of the 
PLSS; that the known data necessary for the technical proposal relat- 
ing to weight, volume and electrical requirements for the potential 
PLSS payload was equally available to both competitors for this 
procurement and that this was the data used in the evaluation of both 
technical proposals; that the Boeing study contract was one of two 
competitive contracts involving design/trade studies and preparation 
of proposals for the full scale development of the PELSS, the results 
of which were delivered by both competitors approximately 4 weeks 
after the receipt of proposals for the contract in controversy ; and that 
neither of those PELSS proposals had been selected for full scale 
development even as of the date the instant protest was lodged. More- 
over, the Air Force asserts that both the Boeing and Teledyne proposed 
designs were determined to be equally capable of carrying the PLSS 
payload and had satisfactory interface requirements, The Air Force 
also states that the evaluation did not address the RPV’s ability to 
carry any specific payload, and that the technical merit afforded 
Boeing’s larger than required equipment compartment volume was not 
related to PLSS accommodation. 

We find no evidence of unfair competitive advantage. Our review 
of the record does not support the charge that the Air Force withheld 
any information regarding payload requirements for the Compass 
Cope RPV or that the Air Force evaluators based their evaluation of 
the technical merits of either proposal on such undisclosed information. 
Nor are we able to conclude that Boeing’s study contract conferred any 
favored treatment on it as a result of working with the Air Force 
personnel concerned with the PELSS project. 

From the record, it is clear that both firms’ proposed designs were 
considered by the evaluation team as acceptable for the potential 
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PLSS package, as well as any multiple payloads. The difference be- 
tween the two design approaches in this regard was the location of the 
additional payload’s volume and weight. As stated by evaluators: 


{T]he payload volume/weight required by the RFP was 60 cu. ft./1200 lbs. 
which will accommodate all expected single Compass Code payloads. The RFP 
also required a capability to carry up to 2000 lbs. with some reduction in per- 
formance (mission altitude and/or endurance) allowed. This latter requirement 
is to accommodate multiple payloads for combined missions. Part of this payload 
could be carried in other locations in the vehicle or in pods. The large volume 
proposed by Boeing will allow carrying multiple payloads up to 2000 lbs. 
internally. * * * the large payload volume * * * should provide a significant 
improvement in operational flexibility of the system. 

The protester’s allegation that the Air Force withheld essential in- 
formation without evidence of the fact is not sufficient to .controvert 
the agency’s assertions to the contrary. Aerospace Engineering Serv- 
ices Corporation, B-184850, March 9, 1976, 76-1 CPD 164. While 
conceivably Boeing may have acquired knowledge of the PLSS as a 
result of its PELSS studies, we are unable to conclude that the infor- 
mation made available to Teledyne was incomplete for the purpose of 
preparing the technical proposal. 

The record shows that Boeing’s proposal was considered to offer 
substantial advantages in this regard because of the way it treated 
the 2,000 pound payload requirement and the resulting operational 


flexibility achieved through the use of 2 removable/interchangeable 
payload compartment module. Clearly the 2,000 pound payload 
capacity was a requirement of the RFP. The detachable and inter- 
changeable payload compartment features offered obvious operational 


advantages, since payloads could be mounted within the compart- 
mei.t, checked out and prepared for a mission without affecting the 
availability of the air vehicle for other missions. Obviously, the Air 
Force evaluators would consider the manner in which the payload 
requirements were treated by each offeror in the context of considering 
the “technical excellence and appropriateness of the design to meet 
* * * operational performance requirements and goals.” We think 
it clear that the evaluators, consistent with the evalution criteria, 
would give credit for an offer proposing an innovative approach such 
as a detachable payload compartment of sufficient volume to carry the 
entire 2,000 payload requirement, even though the RFP did not 
specifically state that such was a requirement. There is nothing in the 
RFP which limits the payload compartment to the 60 cu. ft./1,200 
pound capacity specified or requires that the additional capacity be 
relegated elsewhere in or on the vehicle. Teledyne’s contention in this 
regard is denied. 
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Credit for Prototype Performance 


The RFP Executive Summary letter states in pertinent part that: 


System performance requirements should be viewed as the best estimate of 
currently understood operations requirements. The offeror must address both 
required and desired performance specification. * * * The Government’s interest 
is to provide considerable flexibility to each offeror to propose a program which 
takes maxvimum advantage of past feasibility demonstration experiences/system 
engineering studies, to produce a * * * system that has acceptable perform- 
ance and is within cost objectives. [Italic supplied. ] 


Protester’s complaints regarding prototype activity involve basically 
what it believes to have been discriminatory actions by the Govern- 
ment in failing to consider what it terms its “exemplary prototype pro- 
gram.” According to Teledyne, its program was more successful than 
Boeing’s, yet that performance was not considered in proposal evalu- 
ation, while Boeing’s was. Teledyne states that it concentrated its ef- 
forts on subsystem design (advanced turbofan engine, use of on-board 
comuputer control for redundancy management as examples), but 
that in order to meet RFP requirements configuration changes to the 
prototype were obviously necessary. Teledyne states that the Air 
Force’s concern with its new air foil (wing) design was unfair in 
view of its successful prototype demonstration (17 flights). The pro- 
tester states that in contrast the Air Force accepted the three-flight 
Boeing demonstration as a lesser risk. 

Our review of the technical evaluation indicates that whatever minor 
risk was attributed to the use of a new air foil design was entirely con- 
sistent with the Executive Summary letter. The proposed Boeing de- 
sign incorporated the same wing used in ‘its prototype studies, while 
Teledyne chose a wing design which differed from that used in its pro- 
totypes. The slight risk attributed to the untested Teledyne wing was 
not, therefore, a matter of crediting one prototype program to the ex- 
clusion of the other; rather, it was a matter of assessing the risk of 
using a previously tested design versus an untested design. See, 
B-171349, November 17, 1971. Moreover, the technical choice of Boeing 
over Teledyne was made not on the basis of individual deficiencies or 
strengths of either firm, but rather on a consideration of the overall 
approach of both firms, and what appears to us to be a reasonable 
determination of the total and operational utility of one design over 
the other. 

As we stated in Applied Systems Corporation, B-181696, October 8, 
1974, 74-2 CPD 195: 

* * * Tt is not the function of our Office to evaluate proposals and we will 


not substitute our judgment for that of the contracting officials by making an 
independent determination as to which offeror in a negotiated procurement 
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should be rated first and thereby receive an award. B-164522(1), February 24, 
1969. The overall determination of the relative desirability and technical ade- 
quacy of proposals is primarily a function of the procuring agency and in this 
regard, we have recognized that the contracting officer enjoys a reasonable 
range of discretion in the evaluation of proposals and in the determination of 
which offer or proposal is to be accepted for award as in the Government’s best 
interest. B-178887(2), April 10, 1974, B-176077(6), January 26, 1973. Since 
determinations as to the needs of the Governments are the responsibility of the 
procuring activity concerned, the judgement of such activity’s specialists and 
technicians as to the technical adequacy of proposals submitted in response to 
the agency’s statement of its needs ordinarily will be accepted by our Office. 
B-175331, May 10, 1972. Such determination will be sanctioned by our Office 
only upon a clear showing of unreasonableness, an arbitrary abuse of discretion, 
or a violation of the procurement statutes and regulations. B—179603, April 4, 
1974; B-176077(6), January 26, 1973. 


Based on our review of the record and relevant portions of the tech- 
nical evaluation reports, we believe that the selection of the Boeing 
proposal as technically superior had a reasonable basis, and we there- 
fore have no reason to question that determination. 


Cost Comparison Techniques 





Protester’s next ground for protest is that the Air Force’s cost 
comparison techniques lacked credibility. In this connection, Teledyne 
points out that while Boeing’s best and final offer was less than Tele- 
dyne’s for the contract awarded (Phase I) ($81.85 million vs. $87.68 
million, including Government furnished property [GFP]), Boeing 
was higher for the total program ($179.88 million vs. $182.73 million 
based on development cost, not to exceed price, and GFP). However, 
Government estimates of the most probable cost for the total develop- 
ment and production program determined the total program cost. for 
the offerors to be $229.78 million for Boeing and $240.54 million for 
Teledyne. 

Essential to an understanding of the protester’s contentions is a 
familiarity with the Design-To-Cost (DTC) goal concepts included 
in the solicitation, and their application to the cost evaluation factors. 
The Joint Design-To-Cost Guide (1973) issued by the Departments 
of the Army, Navy and Air Force, defines DTC as a process utilizing 
unit cost goals as thresholds for managers and as design parameters 
for engineers. The DTC goal represents what the Government has 
established as an amount it is willing to pay for a unit of military 
equipment or major subsystem which meets established and measure- 
able performance requirements at a specified production quantity and 
rate during a specified time. Unit production costs are only one aspect 
of the Life Cycle Cost (LCC) to the Government, the latter being de- 
fined as the total cost to the Government of acquisition and ownership, 
including the cost of development, acquisition, operation, support and 
disposal. DOD Directive 5000.28, May 23, 1975. As conceived, there- 
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fore, DTC is a design parameter to be considered in the acquisition of 
major military hardware, and consequently is directly related to the 
specific designs proposed by offerors in the negotiation of design and 
development contracts. The realism of those goals as related to the 
proposed designs and the LCC of those designs (to the extent they can 
be measured) are part of the award evaluation. 

The RFP contained the requirement that offerors propose DTC 
goals in their proposals for the Phase I development contract, as 
well as not to exceed (NTE) prices for the anticipated Phase II 
production portion of the procurement. The NTE price, applicable 
to the production of 20 aircraft and 2 ground control communication 
systems is included in the Phase I contract; however, the Phase II 
contract is to be negotiated only when development is completed some 
years hence. 

As conceived by the RFP, the Phase II NTE price is based on the 
negotiated DTC goal (as adjusted), e.g., an agreed sum is added to 
the DTC unit prices to determine the equivalent NTE unit prices. 
Adjustment occurs in the DTC goal during the course of development 
as the hardware is refined, as engineering changes occur, and because of 
inflation. 

The development contract requires that the contractor submit a 
Fixed Price Incentive Fee (FPIF) proposal for Phase II production 
upon completion of the development contract, with the NTE (for the 
principal portion of the procurement) as the ceiling price and the 
DTC as the target cost. However, the contract also provides for modi- 
fication of the developed hardware if the contractor is “unable to pro- 
pose at prices the same as or less than the [adjusted] DTC prices” 
with consequent downward adjustment in the target cost and profit. 
In other words, there is no firm obligation to manufacture the hard- 
ware at the DTC as ultimately determined and certainly not within 
the NTE price agreed to in Phase I. Consequently, although the NTE 
appears to be a fixed ceiling for the contract to be negotiated some 
time in the future, it is subject to fluctuation because of the continuing 
refinement of the DTC goal through the development phase, which 
of necessity bears a direct relationship to the technical design approach 
proposed by each offeror in the RFP. 

Teledyne’s complaints regarding the Air Force cost evaluation tech- 
niques are based on the asserted failure of the Air Force to consider 
the NTE prices offered for Phase II production, relying instead on 
parametric estimating to arrive at the most probable cost to the 
Government. Protester asserts that the NTE is a ceiling and that it is 
impossible for the parametric price estimate to be more indicative of 
“most probable cost” to the Government. 
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Teledyne states that “[b]ased upon published information, it would 
appear that [Teledyne’s] best and final offer for Phase I was somewhat 
higher than Boeing’s Phase I offer [and that] Boeing’s NTE ceiling 
price for Phase II was considerably higher than TRA’s * * *.” Tele- 
dyne asserts that it was advised at the debriefing that the sole basis for 
price evaluation was a parametric estimating technique and that the 
Phase II DTC/NTE ceiling proposed amounts were not used. Tele- 
dyne characterizes as “inconceivable that any one could ignore sub- 
stantial pricing documentation in favor of parametric estimates.” 

The Air Force, on the other hand, asserts that in estimating most 
probable cost, the cost data was not ignored as alleged and that the 
parametric data was not the sole basis of the Government’s most prob- 
able cost estimates. The Air Force states that parametric estimates 
were made of the costs associated with airframe integration, system 
test and evaluation and program management; that “grass roots” esti- 
mates were used for the proposed propulsion systems along with engi- 
neering cost estimates for their modification for use with the air 
vehicle; “grass roots” estimates for costs associated with avionics and 
computer software were used. In addition, the Air Force says that of- 
feror-supplied data for computation of the non-air vehicle and ground 
control communication system Phase II production costs were used, 
while standard Air Force cost factors were applied for operation and 
support costs. The Air Force also states that the Phase II NTE 
amounts were not used in computing the most probable cost to the 
Government to acquire, operate and support system, because these 
amounts were not fixed. The Air Force also advises that the SSA had 
the full benefit for comparison of each offeror’s proposed costs and 
the Government’s estimates of most probable costs, and that contrac- 
tor selection was based on “an integrated assessment of the cost, as 
proposed by the parties compared with Government estimates of the 
most probable cost thereof,” as stated in the RFP. 

Our examination of the Air Force independent cost estimating 
models used to determine the most probable cost for the development, 
production and operating phases confirms the Air Force statements. 
In the area of tooling carryover credits from the prior prototype pro- 
grams, for example, Teledyne received 80 percent credit and Boeing 
90 percent, factors which appear reasonable in view of the similarity 
of the Boeing proposed design and its prototype. For the production 
phase, the parametric model was based on historical data derived from 
prior Teledyne and Northrop RVP experience, while estimates for 
operating and support costs were based on standard Air Force factors 
as well as offerors’ estimates. 
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On the other hand, each of the offeror’s proposals for both Phase I 
and Phase II were fully reviewed for the purpose of negotiation based 
on technical analysis of each proposal, and in light of DCAA, DCAS 
and Air Force cost team reviews of the prime and major subcontrac- 
tor proposals. Moreover, life cycle cost estimates were developed for 
the three operational scenarios specified for evaluation in the contract 
on the basis of information supplied by the offerors as well as by use 
of standard Air Force data. In short, the record shows that the cost 
analysis was complete, thorough, and was applied equally to both 
offerors. 

We recognize that the Government’s independent cost estimate of 
the program costs could only provide educated guesses for compari- 
son with the offerors’ projections, but we think the misunderstanding 
in this case is based primarily on the protester’s assertion that the 
NTE price offered in its proposal is to be equated with a firm ceiling. 
As we have pointed out earlier, the NTE price is not fixed, but is 
rather a factor of the DTC and consequently very much related to the 
specific design approaches proposed. In addition, the NTE only covers 
the air vehicle (excluding propulsion systems) and the ground con- 
trol communication system but does not include support equipment, 
training, project management, data management, and spares (all of 
which were estimated for budgetary planning purposes at approxi- 
mately 30 million dollars). 

The Joint Design-To-Cost Guide, supra, specifically recognizes that 
the normal practice of separate technical and cost evaluation of an 
offeror’s proposal might not suffice in the evaluation of proposed 
technical approaches for the purpose of determining the creditability 
of each offeror’s production estimates, and recognizes the use of para- 
metric and engineering estimates as necessary evaluation tools. More- 
over, the contract awarded to Boeing for the development of the RPV 
was a CPIF contract, and we have specifically recognized that evalu- 
ated costs rather than proposed costs provides a sounder basis for de- 
termining the most advantageous proposal to the Government in a cost 
reimbursement environment. 52 Comp. Gen. 870, 874 (1973) ; Aforris 
Guralnick Associates, Inc., B-185996, July 13, 1976, 76-2 CPD 40. 

A procuring agency’s judgment as to the methods used in devel- 
oping Government cost estimates and the conclusions reached in eval- 
uating the proposed costs are entitled to great weight, since the agen- 
cies are in the best position to determine cost realism and correspond- 
ing technical approaches and must bear the major criticism for any 
difficulties experienced by reason of a defective analysis. Raytheon 
Company, 54 Comp. Gen. 169 (1974), 74-2 CPD 137. We have also 
recognized that the Government’s estimates of costs in the award of 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 645 


cost type contracts are no more than informed judgments of what 
costs would be incurred by the acceptance of a particular proposal, 
and that although the judgment may or may not prove to be accurate 
as the contract progresses, hindsight would not serve to invalidate a 
judgment made at the time of award. Grey Advertising, Inc., 55 Comp. 
Gen. 1111 (1976), 76-1 CPD 325. We believe that the same principles 
are applicable in this case eVen though a form of fixed price contrac- 
ting is contemplated as part of the total program at some future date. 
We have no basis to conclude that the cost evaluation methods were 
improper or lacking in credibility. 


Conclusion 


The ground rules for the selection of the development contractor 
in this case were fully and completely set forth in the RFP, including 
notice that the selection process involved subjective judgments in the 
proposal analysis. We are of the opinion that the Air Force evaluators 
had a reasonable basis for concluding that the Boeing design was 
superior overall. In addition, we believe that the record adequately 
demonstrates that the offerors’ proposed costs for the development 
contract were reasonably evaluated and that the most probable cost 
to the Government was determined utilizing reasonable estimating 
techniques equally applied to both offerors. 

We have consistently held that the source selection authority is 
vested with a considerable range of discretion, and in exercising that 
discretion, it is subject only to the test of rationality. Grey Advertis- 
ing, supra. The selection of the contractor ultimately remains the 
function of the SSA, with our role being limited to testing the rea- 
sonableness of the result. Lockheed Propulsion Company, 53 Comp. 
Gen. 977 (1977), 74-1 CPD 339, We believe the record demonstrates 
the SSA selection to have been rationally founded and in accordance 
with the evaluation criteria included in the RFP. 

The protest is denied. 


[B-188363] 


Army Department—Corps of Engineers—Construction Projects— 
Flood Control—Matching Grant Funds 


Lands purchased with “entitlement” block grant funds under title I of Housing 
and Community Development Act of 1974 may be accepted by the Corps of 
Engineers for its local flood control projects. The provisions of 42 U.S.C. 5305 
(a) (9) (Supp. V, 1975), specifically authorize the use of grant funds there- 
under to pay the non-Federal share required in another Federal grant project 
undertaken as a part of a community development program. The local flood 
control project program, governed in part by 33 U.S.C. 701¢e (1970), is analogous 
to a Federal grant-in-aid program with the local “matching” share being the pro- 
vision of the land without cost to the United States. 





646 DECISIONS OF THE COMPTROLLER GENERAL [56 


In the matter of purchase of land at Prairie du Chien—use of HUD 
community development block grant funds, May 23, 1977: 


The Acting Chief of Engineers, Department of the Army, has re- 
quested our decision on the propriety of allowing the local sponsor of 
a Corps of Engineers flood prevention project to provide the neces- 
sary lands, easements, and rights-of-way by acquiring them, in whole or 
in part, through the use of grant funds administered by the Depart- 
ment of Housing and Urban Development (HUD). 

Under the provisions of section 2 of the Water Resources Develop- 
ment Act of 1974, Public Law 93-251, March 7, 1974, 88 Stat. 12, the 
Secretary of the Army is authorized to plan, develop, and construct a 
local flood protection project in the upper Mississippi River basin at 
Prairie du Chien, Wisconsin, at the estimated cost of $1,840,000. 

Applicable to this project are the provisions of section 3 of the Flood 
Control Act of June 22, 1936, ch. 688, 49 Stat. 1571, as amended, 33 
U.S.C. § 701¢ (1970) which provided in pertinent part: 

After June 22, 1936, no money appropriated under authority of section 701f 
of this title shall be expended on the construction of any project until States, 
political subdivisions thereof, or other responsible local agencies have given 
assurances satisfactory to the Secretary of the Army that they will (a) provide 


without cost to the United States all lands, easements, and rights-of-way nec- 
essary for the construction of the project * * *. 


The Acting Chief of Engineers writes that he has learned that HUD 
is prepared to offer the city of Prairie du Chien a grant from its com- 
munity development block grant program, established under title I 
of the Housing and Community Development Act of 1974 (1974 Act), 
Public Law 93-383, approved August 22, 1974, 88 Stat. 633, 42 U.S.C. 
§§ 5301 et seg. (Supp. V, 1975). The city would use the grant funds 
to purchase the necessary lands and easements for the Corps to erect 
the local flood control project. However, in view of the provision of 33 
U.S.C. § 701c, supra, requiring that the lands be provided without cost 
to the United States, the Acting Chief is not sure the Corps can ac- 
cept land so acquired by the locality. We understand that a similar 
problem has arisen with respect to a flood control project to be erected 
in Sturgis, South Dakota, and also that the Corps, if we concur, will 
allow such lands to be used in all its water resources projects where 
the local community, acting as the non-Federal project sponsor, is 
eligible for grants under the HUD community development grants. 

Since the enactment of 33 U.S.C. § 701c, supra, in 1936, the Congress 
has in some instances changed the nature of the Federal assistance to 
State or political subdivisions. In title I of the 1974 Act, swpra, Con- 
gress consolidated several prior categorical loan and grant programs 
for community development into a new single program of community 
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development block grants. It significantly changed traditional 
grantor-grantee relationships by establishing a statutory entitle- 
ment grant formula under which cities over 50,000 in population and 
urban counties over 200,000 in population are entitled to grant amounts 
determined by a formula based on population, extent of housing over- 
crowding, and extent of poverty. 

The Act authorizes the Secretary of HUD to approve an application 
under the entitlement grant program unless it is found that the appli- 
cant’s description of community and housing needs and objectives is 
plainly inconsistent with generally available significant data; that 
the activities to be undertaken are plainly inappropriate to meeting 
the needs and objectives identified by the applicant; or that the ap- 
plication does not comply with the requirements of the Act or other 
applicable law or proposes activities which are ineligible under the 
Act. Unless the Secretary within 75 days of receipt of an application 
notifies the applicant that its request for assistance has been denied 
for one of the three specific reasons just given, the application is 
deemed automatically approved. In addition to the distribution of 
funds provided under the statutory formula (referred to as the “en- 
titlement program”), the Act provides for a separate discretionary 
fund to be used by the Secretary for a variety of statutorily defined 
purposes. 


In a letter to the Department of the Army, dated December 23, 1976, 
HUD’s Associate Genera] Counsel for Community Development re- 
sponded to the Corps’ inquiry as to the use of these grant funds to 
acquire the land to be used for the Corps’ local flood protection pro- 
gram. He stated therein that: 


* * * Tf an application meets the overall criteria for HUD approval estab- 
lished under the 1974 Act and the Department regulations, funding of all eli- 
gible activities proposed thereunder would have to be approved. In such instance, 
the above mentioned prohibition under the Flood Control Act could not be a 
factor in HUD’s obligation to fund a proposed acquisition of property undertaken 
pursuant to § 570.200(a) (1) of [24 C.F.R.], since the reuse of the property is not 
an element of eligibility under that section. Whether property so acquired may 
be utilized for the Corps flood control project would therefore appear to be 
entirely dependent on the requirements of the Flood Control Act. [Italic 
supplied. ] 


The Acting Chief of Engineers states that since HUD has the pri- 
mary responsibility for administering the community development 
block grant program and since HUD has determined that 33 U.S.C. 
§ 701c does not impact on its determination to permit grant-in-aid 
funds to be utilized for an otherwise eligible community development 
activity, the Corps proposes to accept the lands, easements, and rights- 
of-way acquired in whole or in part with HUD grant-m-aid funds and 
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offered for the Corps flood control project as meeting the project’s local 
cooperation requirements without regard to the ultimate source of 
financing for that requirement. He states that the Corps believes this 
is reasonable since Congress intended that the HUD grant funds “be 
utilized for these purposes” and the 1974 Act was enacted 38 years 
after the Flood Control Act provision and “made no specific prohibi- 
tion on the use of HUD funds for this purpose although it made spe- 
cific restrictions on the use of the grant funds for other Federal grant- 
in-aid programs.” 

As we noted earlier, the block grant concept adopted in the 1974 Act 
represents a departure from previous grantor-grantee relationships 
and made certain local sponsors entitled to grant funds, based on a 
statutory allocation formula, provided that they use the funds for any 
of a variety of broadly outlined community development functions. 

We have consistently held that in the absence of specific statutory 
authority, Federal grant-in-aid funds from one program may not be 
used to satisfy the local matching requirements of another Federal 
grant-in-aid program. In the case of the 1974 Act, however, section 
105(a)(9) thereof, 42 U.S.C. § 5303(a) (9), supra, specifically au- 
thorizes the use of the grant funds authorized under that Act to pay 
the non-Federal share required in connection with a Federal grant-in- 
aid program undertaken as a part of the community development pro- 
gram. (See 52 Comp. Gen. 558, 563-567 (1973) which deals with an 
analogous question.) 

The Acting Chief of Engineers states, however, that the Corps con- 
siders the local flood control projects it constructs to be a Federal serv- 
ice rendered to States and localities, and not a Federal grant-in-aid 
program. Accordingly, he states, the provisions of section 105(a) (9) do 
not apply to the Corps’ local flood control program. Whatever the 
technical classification of this program, it appears to us that the sub- 
ject program is analogous to a Federal grant-in-aid program with the 
local “matching” share being the provision of the land without cost to 
the United States. 

In enacting the community development program, the Congress gave 
broad authority to the local sponsors in developing community de- 
velopment programs entitled to assistance. Thus, for example, pur- 
suant to section 105(a) of the 1974 Act, 42 U.S.C. § 5305(a), a pro- 
gram eligible for assistance may include: 


(1) the acquisition of real property (including air rights, water rights, and 
other interests therein) which is * * * (D) to be used for the provision of pub- 
lic works, facilities and improvements eligible for assistance [under this Act] or 
(E) to be used for other public purposes * * *. [Italic supplied.] 
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We might also point out that section 105(a) (2) of the 1974 Act, 42 
U.S.C. § 5305 (a) (2), authorizes, among other things, the use of these 
funds to acquire or construct public works, facilities and site or other 
improvements, such as for flood and drainage facilities, in cases where 
assistance for such facilities under other Federal laws or programs is 
determined to be unavailable. We know of no other Federal laws or 
programs that provide assistance for acquisition of a site for a flood 
control project. 

In considering the availability of community development funds 
under the 1974 Act for the proposed fiood control purposes, we have 
reviewed the following factors discussed above: (1) that the local 
sponsors are “entitled” to the subject community development block 
grants including the acquisition of land for public purposes; (2) that 
the block grants are specifically available to satisfy local grant-in-aid 
matching fund requirements and that the local flood control program 
is quite analogous to the normal grant-in-aid situation; and (3) that 
the grant funds are available for the acquisition and construction of 
flood and drainage facilities (to the extent that other Federal assist- 
ance for such facilities is not available to the applicant). 

Although the Flood Control] Act, 33 U.S.C, § 701¢, supra, continues 
to require that the land for local flood control projects be furnished 
by the local sponsor without cost to the United States, it appears to us 
from the aforementioned factors that Congress intended that the sub- 
ject funds be used for such purposes as the local sponsor determines 
proper (within the statutory limitations) for community development 
and that it would not serve the purposes of, or be consistent with, the 
congressional intent of either that Act or the 1974 Act to preclude the 
use of these “entitlement” community development block grant funds 
to purchase the land for the Corps’ local flood protection projects. 

We therefore advise that we see no legal impediments to acceptance 
by the Corps of land provided by the city of Prairie du Chien for a 
local flood protection project, nor to the acceptance of land for other 
water resources projects under similar circumstances. 


[B-186233] 


Contracts — Hospital Management Services — Advertising v. 
Negotiation 


Prior decision holding Air Force to be without authority to negotiate contracts 
for “desired” high level of hospital aseptic management services is modified in 
view of record reasonably establishing that Air Force’s minimum needs can be 
satisfied only by best service available, and that Air Force cannot prepare ade- 
quate specification describing that service so as to permit competition under 
formal advertising procedures. 56 Comp. Gen. 115, modified. 
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In the matter of Tidewater Protective Services, Inc., and others— 
reconsideration, May 24, 1977: 


The Department of the Air Force requests reconsideration of our 
decision in the matter of 7idewater Protective Services, Inc., and 
Others, 56 Comp. Gen. 115 (1976), 76-2 CPD 462, in which we held 
that the Air Force had not sufficiently justified the use of negotiation 
in lieu of formal advertising to satisfy its requirements for hospital 
aseptic management services (HAMS). 

The HAMS procurement covered 14 Air Force hospitals and was 
for general housekeeping services such as floor maintenance, vacuum- 
ing, wall and window cleaning, and curtain cleaning, along with more 
management-oriented services including training of employees in in- 
fections control, establishing written procedures to guide personnel 
in providing a hygienic environment, and establishing a quality con- 
trol program. The specific housekeeping tasks were described in de- 
tailed specifications ; the management-oriented services were described 
in more general terms. 

The procurement was negotiated under 10 U.S.C. 2304(a) (10) 
(1970) which provides for negotiation of contracts for “property or 
services for which it is impracticable to obtain competition.” The De- 
termination and Findings (D&F) supporting the negotiation proce- 
dure stated that “negotiation * * * is necessary to insure effective 
control of micro-organism growth * * *. The control of micro-orga- 
nisms in hospital critical areas * * * is of the utmost importance in 
order to optimize a healthful and safe patient environment and to 
insure continued accreditation * * *, The technical specification is 
not sufficiently detailed to permit formal advertised bidding.” The Air 
Force further explained to us that HAMS procurements had b2en 
advertised at one point, but that approach “proved to be totally un- 
satisfactory” because “a comprehensive technical evaluation,” rather 
than a pre-award survey, was necessary to insure that Air Force needs 
would be met. This evaluation, we were informed, was to concern 
itself primarily with the management-oriented services regarded by 
the Air Force as necessary to insure that the minimum needs of HAMS 
would be satisfied. Further, the Air Force reported, since various 
commercial firms each had their own management techniques and pro- 
grams, any attempt by the Air Force to specify a particular tech- 
nique or program would have the effect of reducing competition. 

We held that, on the record before us, the Air Force had not made 
a persuasive case for treating the HAMS procurement as coming 
within the exception of 10 U.S.C. 2304(a) (10) from the statutory 
requirement for formal advertising. We pointed out that (1) the 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 651 


impossibility of drafting specifications regarding “coordination of 
work tasks,” one of the management functions referred to by the Air 
Force, was “not a reason sufficient to justify negotiation” since that 
effort “is generally required without specification” ; (2) the Air Force, 
in any event, had admitted it could develop a specification, “thereby 
negating any claim that it is ‘impossible’ ” to do so; (3) the fact that 
competition might theoretically be lessened “by use of adequate spec- 
ifications” did not justify negotiation “since it seems that a basic 
specification listing fundamental needs could be developed wthout 
unduly limiting competition”; and (4) the difficulties reportedly en- 
countered by the Air Force when using formal advertising seemed to 
be “linked * * * with what it felt was a lower level of quality of 
service than that considered desirable,” but that the statute does not 
permit the use of negotiation under such circumstances to secure a 
higher level of service. See Nationwide Building Maintenance, Inc., 
55 Comp. Gen. 693 (1976), 76-1 CPD 71. 

In requesting reconsideration, the Air Force states that we made an 
error in emphasis in concluding that negotiation was not justified be- 
cause it was not impossible for the Air Force to draft specifications. 
What must be considered, according to the Air Force, is whether it is 
impossible to draft adequate specifications, as provided by Armed 
Services Procurement Regulation (ASPR) § 3-210.2 (1976 ed.) which 
implements 10 U.S.C. 2304(a) (10). The Air Force states that it cannot 
draft adequate specifications because its minimum needs can be satis- 
fied only by a management effort that cannot be defined in advance. 
For example, the Air Force reports: 

* * * provisjon of hospital aseptic management services (HAMS) is a highly 
specialized service effort. Furthermore, there is no simple or basic definition of 
what constitutes such services. * * * 

There is no documented direct correlation between the incidence of * * * in- 
fection and the level of pathogenic micro-organisms in the hospital environment. 
Therefore, the Air Force * * * cannot in terms of micro-organism counts per 
a given area define an acceptable level of asepsis * * *. The most aseptic en- 


vironment obtainiable at a reasonable price is the minimum need of the 
Government. * * * 

* * * the management methodologies developed by private industry for the 
provision of these services are unique and may be proprietary to the respective 
companies. These methodologies, which change and develop with experience, are 
essentially what is being purchased in HAMS procurement. Each company’s 
methodology is unknown to the Air Force, in detail, prior to negotiation. 

Therefore, the preparation of standard detailed specifications would not merely 
restrict competition * * * but would also prevent obtaining the minimum Govy- 
ernment requirement for the most current and advanced aseptic management 
Services commercially available at a reasonable price. It is reasonable to as- 
sume that * * * management which provides not only for training, procedures 
and quality control but also provides a complete overall company management 
system will provide the minimum requirements of the Government. 

Quality control in a hospital environment cannot be accomplished by only a 
visual inspection as it can be for regular janitorial services. To appear to be 
clean is not sufficient for it is the hospital’s responsibility to maintain an aseptic 
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environment. The company’s quality control program must assure the aseptic 
environment. Part of this program requires not only locally performed inspec- 
tions but also requires a company’s management system that is structured to 
support the local personnel in identifying and correcting deficiencies. This must 
be accomplished prior to the aseptic environment being endangered. 

Air Force hospitals are a small segment of the universe of hospitals services 
by the HAMS industry. Standardization of management approaches, with pre- 
cise and detailed specification, would prevent the Air Force's ability to exploit 
continuing improvement in the management techniques of hospital aseptic 
services. 


The Air Force further explains its position as follows: 


* * * The Air Force cannot draft adequate specifications because the serv- 
ices to be procured, the management function of hospital aseptic services, are 
incapable of precise definition or adequate description. Management science is 
an abstract discipline; it does not lend itself to quantification in specification 
format. The practice of management science requires flexibility and judgment 
and cannot be effectively accomplished through “pat” predetermined solutions. 
In fact, it would be impossible to define by specification all conceivable man- 
agement situations requiring action. The dynamics of the management services 
required in HAMS falls within this abstract realm as opposed to a concrete, 
task only oriented requirement. 

The HAMS requirement dramatically differs from normal janitorial services. 
The essence of HAMS is a management service, not the mere furnishing of a 
labor force or “elbow grease.” Negotiation affords the Air Force, through evalu- 
ation of technical proposals, the opportunity to examine an offeror’s understand- 
ing of the technical requirement and the capability of his management system 
to accomplish performance of the requirement. The offeror’s management sys- 
tem is extremely important in that the requirement itself is for a management 
service. The management system must be capable of maintaining currency with 
the state-of-the-art and providing specific technical support to the on-site deliv- 
ery of the service. 

It must be remembered that what is being procured by this solicitation is not 
only the physical labor involved with cleaning a hospital, but rather the manage- 
ment planning, controlling, directing and coordinating functions (including 
quality control and training) encompassed by the role of the manager of aseptic 
services. For the first time the cleaning of critical care areas such as operating 
rooms will be accomplished by contract personnel. Assuring asepsis conditions in 
critical care areas is the function of management. That management function is 
the heart of this procurement. 

Management in the context of hospital aseptic management services is a con- 
stantly changing function. The management function requires constant attention 
to the ever changing art of aseptic procedures and coordination and direction of 
training, procedures, and quality control systems. Management methodology, 
the process of management which is critical to performance of the management 
function, is almost as diverse as the number of potential sources. In addition, 
not only is management methodology something that is unique to each manage- 
ment service, but the adequacy of management methodology, the actual mini- 
mum need of the Air Force, cannot be insured through the unyielding imposi- 
tion of objective procedures which is the essence of an “advertised” procurement. 
The adequacy of management methodology in this procurement can only be as- 
sessed by the application of subjective analysis to the offerors’ proposals. This 
is the essence of a “negotiated” procurement. 

Simply put, the key point to be grasped in this entire reconsideration is that 
the Air Force cannot adequately define the function of management in the present 
procurement. If it could do so by task description, as it admittedly can for jani- 
torial services, then this battle would need not be fought. The elemental fact, 
however, is that the Air Force cannot definitize the methodology of management 
necessary in this instance for accomplishment of the Air Force’s minimum needs. 
The function is a cerebral function, a process of intensive coordination and di- 
rection, a process which requires a high degree of flexibility in order to achieve 
its goal. To require that the function be definitized as a collection of physical 
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acts (similar to janitorial services) is to destroy the possibility of achievement 
of that very item the Air Force requires, the flexibility and freedom inherent in 
the concept of effective, efficient and successful management. 


The heart of this Air Force position, it appears, is twofold. First, 
under the HAMS program, it is essentially buying management serv- 
ices, and the physical custodial tasks to be performed under the 
contract are ancillary to those management services. Second, the 
management services to be procured cannot be adequately described 
in a specification so as to permit full and free competition under 
formaPadvertising procedures. 

In originally considering this matter, it was our view that the D&F, 
along with the amplifying Air Force statements contained in the rec- 
ord, did not establish that the Air Force was purchasing manage- 
ment services. Rather, it appeared that the Air Force was buying 
janitorial services, and that the management-oriented tasks to which 
the solicitation referred were an inherent part of providing those jani- 
torial services. Thus, we felt that the detailed specifications covering 
the housekeeping tasks, when combined with indications in the record 
that the Air Force could specify what it wanted in the way of manage- 
ment, mandated the conclusion that the determination that the “pro- 
posed contract is for services for which it is impracticable to obtain 
competition by formal advertising” was “not rationally founded.” 

We think it is axiomatic that management is an inherent and often 
essential part of any procurement contract. What is usually being 
purchased, however, is not management itself, but rather the goods 
or services that management can provide. For that reason, manage- 
ment in most cases is a responsibility matter—that is, it is a basic 
consideration in a determination as to whether a prospective contrac- 
tor has the capacity, tenacity and perseverance to adequately perform 
the contract. See District 2, Marine Engineers Beneficial Association— 
Associated Maritime Officers, AFL-CIO, B-181265, November 27, 
1974, 74-2 CPD 298; Hydromatics International Corporation, 
M-180669, July 29, 1974, 74-2 CPD 66; see generally ASPR § 1-903. 

For this reason, we think any assertion by a procuring agency that 
it must purchase management services apart from the basic product or 
services sought must be subject to close scrutiny, since it is apparent 
that an agency could attempt to justify negotiation in lieu of formal 
advertising merely by reciting the need to procure management serv- 
ices for which adequate specifications cannot be drafted even when a 
relatively uncomplicated product or basic service is being procured. 
We agree with the Air Force’s position that its HAMS needs can be 
satisfied by a particularly effective management on the part of its 
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HAMS contractors. However, we do not agree that the Air Force is 
actually “purchasing” management services in this regard. 

Nonetheless, upon reconsidering this entire matter, and particularly 
in view of the Air Force’s statement that its minimum needs can be 
satisfied in this area only by the best available services, we believe the 
Air Force could properly justify negotiating for its HAMS 
requirements. 

As we pointed out in our prior decision, it is clear from the legisla- 
tive history of the Armed Services Procurement Act of 1947 (10 
U.S.C. chapter 137) that Congress did not intend to allow agencies 
to negotiate contracts in order to obtain a particular quality of sup- 
plies or services when a lesser level of quality would satisfy the 
Government’s needs, and the record on which that decision was based 
suggested that the Air Force was seeking a desired “higher level 
of quality service * * * than that thought obtainable under * * * 
formal advertising * * *.” We think the Air Force has now made it 
clear that the quality of service it seeks is not merely “desired” but is 
that actually demanded by its minimum needs. Of course, an agency’s 
determination of its minimum needs is not subject to objection by this 
Office absent bad faith or arbitrary action. Julie Research Laboratories, 
Inc., 55 Comp. Gen. 374 (1975), 75-2 CPD 232; 53 Comp. Gen. 270 
(1973). The record now before us affords us no basis for finding bad 
faith or arbitrary action on the part of the Air Force. Its statements 
to the effect that crucial health concerns, with possible life and death 
consequences, are involved, with the result that the Air Force’s mini- 
mum needs can be satisfied only by the best available service that will 
bring about the highest possible aseptic environment, are not con- 
tradicted by anything in the record and appear to be reasonable under 
the circumstances. 

Neither can we disagree with the Air Force’s conclusion that it 
cannot prepare an adequate specification describing those minimum 
needs. We think the Air Force has reasonably established that its 
view of the best available services will depend extensively on manage- 
ment techniques and approaches and that it cannot describe those 
techniques and approaches in sufficient detail to permit competition 
under forma] advertising. 

Therefore, we now conclude that the Air Force may negotiate its 
HAMS procurements without running afoul of the Armed Services 
Procurement Act. Accordingly, our prior decision is modified to the 
extent that it holds.the Air Force to be without authority to negotiate 
the HAMS procurement and recommends against the exercise of con- 
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tract options. However, we believe that the original D&F utilized by 
the Air Force to justify negotiation should be revised to reflect in 
appropriate detail why it is impracticable to formally advertise. 


[B-186373] 


Indian Affairs — Tribal Rights — Indian and Non-Indian Lands 
Acquired for Oahe Dam—Grazing Rights 

As part of settlement with Cheyenne River Sioux Tribe for Oahe Dam project, 
section X of Public Law 83-776 gave Tribe grazing rights “on the land between 
the level of the reservoir and the taking line described in Part II hereof,’ Part II 
being a listing of tracts acquired by the United States from Indians. Since statute 
used term “taking area” in seven other sections to describe Indian lands taken, 
use of different term, “taking line” in section X is presumed to intend different 
meaning. “Line” means exterior boundaries of project within reservation, and 
Tribe has grazing rights on all project lands within such boundaries, whether 
lands were acquired from Indians or non-Indians. B-—142250, May 2, 1961, 
overruled. 


In the matter of the Cheyenne River Sioux Tribe, May 26, 1977: 


Invitation for bids (IFB) No. DACW45-76-—B-0500 was issued on 
April 9, 1976, by the Corps of Engineers, Department of the Army, 
to solicit bids for the leasing, for hay and/or grazing purposes, of 
certain tracts of land located at the Oahe Reservoir, North and South 
Dakota. See 10 U.S.C. § 2667 (1970); 16 U.S.C. § 460d (1970). The 
Cheyenne River Sioux Tribe protests the award of any lease under 
the IFB covering Jands within the boundaries of the Oahe Reservoir 
which also lie in whole or in part within the exterior boundaries of 
the Cheyenne River Sioux Indian Reservation. Bids were opened 
on April 27, 1976, but award has been deferred pending resolution of 
the protest. The identity of bidders and amounts of bids are not ma- 
terial to this protest. 

The protest is grounded on a single issue. The Tribe contends that 
the award of any lease under the IFB covering lands within the 
boundaries of the Reservoir which also lie within the exterior bound- 
aries of the Reservation would violate the rights of the Tribe under 
the Act of September 3, 1954, Public Law 83-776, § X, 68 Stat. 1191, 
1193, set forth below: 


After the Oahe Dam gates are closed and the waters of the Missouri River 
impounded, the said Indian Tribe and the members thereof shall have the right 
to graze stock on the land between the level of the reservoir and the taking line 
described in Part II hereof. The said Tribal Council and the members of said 
Indian Tribe shall have, without cost, the right of free access to the shoreline 
of the reservoir including the right to hunt and fish in and on the aforesaid 
shoreline and reservoir, subject, however, to regulations governing the corres- 
ponding use by other citizens of the United States. [Italic supplied. ] 


At issue is the proper interpretation of the underscored language. 
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The background of Public Law 83-776 is summarized in the follow- 


ing excerpt from the report of the House Committee on Interior and 
Insular Affairs: 

The Oahe Dam and Reservoir is a portion of the comprehensive plan for the 
improvement of the Missouri River Basin as authorized by section 9 of the 
Flood Control Act of December 22, 1944 (58 Stat. 887, 891). Pursuant to section 
8 of the act, the Secretary of the Army is authorized to acquire all lands necessary 
for this project. In 1950 Congress approved an act (66 Stat. 46; Public Law 870, 
8ist Cong.) in which the Chief of Engineers, United States Army, jointly with 
the Secretary of the Interior, was authorized to negotiate separate contracts 
with the Sioux Indians of the Cheyenne River Reservation in South Dakota and 
the Sioux Indians of the Standing Rock Reservation in North and South Dakota 
which will provide for conveyance to the United States of the title to all tribal, 
allotted, and inherited lands or interests therein belonging to the Indians of the 
tribe which are required by the United States for the Oahe Dam and Reservoir. 
This act likewise provided for payment by the United States of just compensation 
for all the land and improvements, of relocation costs, of costs involved in the 
orderly removal of the Indians, and the cost of complete settlement of all their 
claims arising because of the construction of the Oahe project. H.R. Rept. No. 
2484, 83d Cong., 2d Sess. 3 (1954). 

At the time of acquisition, most of the land on the Cheyenne River 
Sioux Reservation was owned by Indians. Several tracts, however, 
were owned by non-Indians, who had acquired them at various times 
from former Indian owners through direct purchase, tax sales, etc. 
The non-Indian lands were scattered throughout the Reservation in 
what may be described as a “checkerboard” pattern. The Indian land 
was acquired by the United States through Public Law 83-776. The 
non-Indian tracts were acquired from their respective owners sepa- 
rately—i.e., not as part of Public Law 83-776—by purchase or con- 
demnation. It is undisputed that the grazing rights granted by sectien 
X of Public Law 83-776 apply to “Indian lands” (lands within the 
exterior boundaries of the Reservation acquired by the United States 
from Indians pursuant to Public Law 83-776). The controversy is 
whether these rights also apply to “non-Indian lands” (lands within 
the exterior boundaries of the Reservation acquired by the United 
States from non-Indian owners). The IFB listed 95 separate items 
consisting of 170 whole or partial tracts. The Army states that 7 of 
these 95 items contain tracts situated within the exterior boundaries 
of the Reservation. 

In developing our record for the resolution of this protest, we re- 
ceived the Army’s administrative report and the Tribe’s comments 
on that report. In addition, at the Tribe’s request, an administrative 
conference was held on November 30, 1976, attended by representatives 
of both parties. Finally, the Bureau of Indian Affairs, Department of 
the Interior, has, at our request, submitted its views on the merits of 
the protest. 


The Tribe’s position may be summarized as follows: (1) the lan- 
guage and legislative history of Public Law 83-776 indicate that the 
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section X grazing rights apply to non-Indian as well as Indian lands; 
(2) there is an established principle of statutory construction, recog- 
nized by the Supreme Court, that statutes passed for the benefit of 
Indian tribes are to be liberally construed in favor of the Indians; and 
(3) an interpretation of section X which excluded the non-Indian 
tracts would produce a result impossible to administer. Army argues 
that (1) the language and legislative history of Public Law 83-776 
indicate the intent to restrict section X grazing rights to Indian 
lands; and (2) the restriction of these rights to Indian lands is sup- 
ported by prior decisions of the Comptroller General. The Bureau 
of Indian Affairs supports the Tribe’s position. 

The legislative history of section X is sparse and inconclusive. The 
sectional analyses in the reports of the House and Senate Committees 
on Interior and Insular Affairs provide merely a brief summary state- 
ment without further explanation. H.R. Rept. No. 2484, supra, at 7; 
S. Rept. No. 2489, 83d Cong., 2d Sess. 5 (1954). In a letter dated 
March 12, 1953, to the Chairman of the House Committee, the Secre- 
tary of the Army made the following comment on the proposed 
section X: 

Section X would give the Indians, without cost, perpetual grazing rights be- 
tween the taking line and the reservoir and hunting and fishing rights on the 
lands and reservoir. Such a blanket provision would involve complications since 
there are numerous tracts within the reservation which are owned by non- 
Indians. It is accordingly recommended that section X be eliminated. Under 
normal Department practice the Indians would then, as former landowners, 
receive preferential treatment in the granting of leases for use of land for graz- 


ing or other purposes upon payment of fair rental value. H.R. Rept. No. 2484, 
supra, at 11. 


The Tribe contends that the enactment of section X without change 
after receipt of this comment indicates a clear intent to include non- 
Indian lands within the scope of the section X grazing rights. Army 
disagrees, arguing that the Secretary’s comment merely expressed con- 
cern over “potential difficulties in the leasing of lands acquired from 
non-Indians, when those lands lie near other parcels which, by virtue 
of section X , would be used by Indians who would not be required 
to enter into leases with the Government at fair rental value.” The 
legislative history provides no further illumination. In view of the 
following discussion, we see no need to resolve this point. 

The language of section X must be viewed in its statutory context. 
Public Law 83-776 is divided into parts I and II. Part I, consisting 
of sections I through XVI, sets forth the general provisions and terms 
of the acquisition agreement between the United States and the 
Tribe. Part II is a tract-by-tract listing of the “lands conveyed by this 
agreement.” It is significant that the term “taking area” is used several 
times throughout the statute. Section III authorizes assistance in re- 
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locating Indian cemeteries, tribal monuments and shrines “within the 
taking area... described in Part II of this Act.” Section V provides 
for rehabilitation of tribal members residing on the Reservation at 
the time of enactment, “whether or not residing within the taking 
area of the Oahe Project.” Section VI reserves to the Indians all 
mineral rights “within the taking area as described in Part II hereof.” 
Section VII reserves timber rights “within said taking area.” The 
term “taking area” also appears in sections IX (3 times), XI (twice), 
and in XII. In contrast, the term “taking Zine” appears only once, in 
section X. [Italic supplied. ] 

It seems clear that the “taking area described in Part II” means 
those tracts listed in that part. Since Part II lists only former Indian 
lands, the term “taking area” in Public Law 83-776 refers to those 
lands only. The fact that Congress used a different term in section 
X—taking line—raises the presumption that Congress intended a 
different meaning. Catalanello v. Cudahy Packing Co., 27 N.Y.S. 2d 
637, 641, (1941), aff'd 34 N.Y.S. 2d 37, appeal denied 35 N.Y.S. 2d 
726; In Re Kesl’s Estate, 117 Mont. 377, 161 P. 2d 641, 645-46, (1945). 
The legislative history does not provide sufficient basis to rebut this 
presumption since, whatever the relative merits of the respective argu- 
ments over the meaning of the Secretary of the Army’s 1953 com- 
ments, we cannot say that the Army’s argument with respect to these 
comments is clearly correct and that the Tribe’s is clearly incorrect. 
Before proceeding, it should be noted that the actual language of 
section X is not completely free from ambiguity since Part II does 
not describe a “line” in the sense of an essentially one-dimensional 
measure. Nevertheless, if Congress had intended to limit grazing 
rights to Indian lands, it could easily have granted those rights “with- 
in the taking avea described in Part II” or “on those lands conveyed 
by this agreement ;” that is, it could easily have used language con- 
sistent with that used in seven other sections of the same statute. As- 
suming, as we must, that Congress selects statutory language with a 
purpose, the most obvious “line” that Congress could have intended 
would be the taking line (z.¢., exterior boundary) of that portion of 
the project situated within the Reservation, a line which was clearly 
defined at the time of the consideration and enactment of Public Law 
83-776. Also, because of the “checkerboard” pattern of the tracts, it 
would be impossible to draw a single line connecting the exterior 
boundaries of the Indian lands without including non-Indian lands. 
We thus conclude that the “taking line described in Part IT,” for pur- 
poses of section X, is a line circumscribing that portion of the Oahe 
Dam project which lies within the exterior boundaries of the Reserva- 
tion, and that the land “between the level of the reservoir and the tak- 
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ing line described in Part I1” therefore includes the non-Indian lands. 

Physiographic and administrative considerations lend strong sup- 
port to this conclusion. As the Tribe points out, “if all the tracts de- 
scribed in Part II of the Act were located upon a map, the former 
non—Indian owned lands which the Army wishes excluded would ap- 
pear wholly interspersed with and sometimes surrounded by Indian 
lands.” We must assume Congress was aware of this in enacting 
Public Law 83-776. The Tribe also states that Indian land and non- 
Indian land within the Reservation cannot be separated by fencing, 
and “[w]ithout the aid of permanent fencing, it is impossible to pre- 
vent one, lessee’s livestock from straying onto land leased by another.” 
Further, we would assume that there are optimum periods during the 
year for grazing, and that all users would be grazing simultaneously 
during these periods. The Tribe argues that, in view of considerations 
such as these, an interpretation which excludes non-Indian lands would 
result in an impossible administrative burden. We hesitate to term the 
burden “impossible” since the Army has apparently managed to lease 
the non-Indian lands for several years. Nevertheless we agree that the 
Army’s interpretation could produce extremely difficult problems in 
terms of access and simultaneous use, which could result in significant 
dilution of the Tribe’s grazing rights with respect to the Indian lands. 
These problems are in large measure peculiar to grazing and would 
not appear significant in the allocation of mineral or timber rights. 
These considerations form part of the context in which Congress en- 
acted Public Law 83-776 and, when viewed in relation to the statutory 
language discussed above, support the conclusion that Congress chose 
to resolve these potential difficulties by including the non—Indian lands 
within the scope of the section X grazing rights. 

Next, Army cites as controlling, a prior decision of this Office, 
B-142250, July 25, 1960, as modified by B-142250, May 2, 1961, con- 
cerning somewhat similar statutes. The 1960 decision held that § 5 of 
Public Law 85-916 (September 2, 1958), 72 Stat. 1766, and §5 of 
Public Law 85-923 (September 2, 1958), 72 Stat. 1773, applied to 
all lands between the water level of the reservoir and the exterior 
boundary of the “taking area” involved in those statutes, whether those 
lands were formerly owned by Indians or non-Indians. The Army 
requested reconsideration, pointing out that the non—Indian lands had 
not been acquired in the condemnation proceedings described in the 
cited statutes. The 1961 decision modified the earlier holding by re- 
stricting the application of the grazing provisions to former Indian- 
owned lands. The 1961 decision also applied to § 10 of Public Law 85- 
915 (September 2, 1958) , 72 Stat. 1762. 

We have carefully reviewed B-142250 and compared Public Law 
83-776 with the three statutes involved in that decision. Based on this 
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review, we now believe our 1961 decision was incorrect. The pertinent 
provisions of Public Laws 85-915, 85-916, and 85-923 gave the Indians 
involved in those statutes “exclusive permission, without cost, to graze 
stock on the land between the water level of the reservoir and the 
exterior boundary of the taking area” [italic supplied]. The nature of 
the “taking area” was described specifically in section 16 of Public Law 
85-915 as being the 55,993.82 acres acquired from the Standing Rock 
Sioux Tribe under section 1 of that Act. While there is no similar 
provision in Public Law 85-916 or 85-923, section 1 of both Acts refers 
to the “taking of lands” in certain specified condemnation proceedings 
which are solely concerned with lands formerly owned by Indians. 
Thus we feel that, in all three Acts the term “taking area” refers to 
former Indian-owned lands only. Nevertheless, the “exclusive permis- 
sion” was not limited to “the taking area.” It covers an area bounded 
on one side by the level of the reservoir and on the other side by the 
exterior boundary of the taking area. The “exclusive permission” thus 
seems clearly to apply to all lands between these two lines, there being 
no basis in the statutes or legislative histories to treat differently lands 
between those lines which were acquired from Indians and lands be- 
tween those lines which were acquired from non-Indians. Accordingly, 
it is now our view that B-142250, July 25, 1960 stated the correct inter- 
pretation. B-142250, May 2, 1961, is hereby overruled. 

Army further states that its leasing procedures have been imple- 
mented with respect to the lands in question since 1960, and that the 
Tribe’s “longstanding silence” represents acquiescence in the leasing 
program. While we do not know the reason for this silence, it does not 
appear to have prejudiced the Army in any way and we do not believe 
it may properly be used now to extinguish the Tribe’s statutory rights 
under the facts and circumstances of this case. 

As a final note, we have reviewed the texts and legislative histories 
of several other statutes relating to the Missouri River Basin project. 
See Public Law 87-695 (September 25, 1962), 76 Stat. 598; Public Law 
87-734 (October 3, 1962), 76 Stat. 698; Public Law 87-735 (October 3, 
1962), 76 Stat. 704. These statutes and their derivative bills contain a 
number of different versions of grazing provisions, and there is some 
indication in the legislative histories that the problem of Indian versus 
non-Indian lands was recognized. While the differences in language 
create some confusion, we have not found sufficient basis to alter our 
conclusion with respect to section X of Public Law 83-776, the first of 
the Missouri River Basin settlement statutes. 

In sum, we conclude that the grazing rights granted by section X of 
Public Law 83-776 apply to all lands within the boundaries of the 
Oahe Dam project which also lie within the exterior boundaries of the 
Cheyenne River Sioux Indian Reservation, regardless of whether 
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those lands were acquired by the United States from Indians or non- 
Indians. We also note that section X confers a “right” rather than 
“permission” as granted in the other Missouri River Basin statutes. 
Any actions proposed by the Army with respect to these lands should 
accordingly be carried out in a manner consistent with these rights. 


[B-186598] 


Travel Expenses — Private Parties — Attendants — Handicapped 
Employees 

Physically handicapped individual, confined to wheelchair, serving without com- 
pensation on Commerce Technical Advisory Board may be reimbursed for travel 
expenses of wife who accompanied him as attendant on official travel. Based on 
Federal Government’s policy of nondiscrimination because of physical handicap 
set forth in 5 U.S.C. 7153 (1970) and 29 U.S.C. 791 (1975), where agency deter- 
mines that handicapped employee, who is incapable of traveling alone, should 
perform official travel, travel expenses of escort are necessary expenses of travel. 
In the matter of John F. Collins—travel expenses of attendant for 


handicapped employee, May 26, 1977: 


This case involves a request for an advance decision dated May 12, 
1976, submitted by Mr. Uriel Gottesman, a certifying officer of the 
Department of Commerce, as to whether Dr. John F. Collins, a handi- 
capped employee, may be reimbursed for the travel expenses of his 
wife who escorted him while he was performing official travel. 

Dr. Collins is serving without compensation on the Commerce Tech- 
nical Advisory Board, and he is disabled and confined to a wheelchair 
as the result of polio. On the two occasions involved in this case, Dr. 
Collins was requested by the Department of Commerce to perform 
travel incident to his duties with the Board. Dr. Collins was accom- 
panied by his wife as it is impossible for him to travel alone, especially 
if an overnight stay is required. 

The certifying officer disallowed Dr. Collins’ claim for his wife’s ex- 
penses. Dr. Collins has submitted a reclaim voucher in the total amount 
of $705.46, representing transportation costs of $565.46 and per diem in 
the amount of $140 incident to Mrs. Collins’ accompaniment of him on 
trips between Fort Lauderdale, Florida, and Washington, D.C., and 
between Cambridge, Massachusetts, and Boulder, Colorado. The travel 
expenses claimed were incurred in February and June 1975. 

The authority to reimburse employees serving without compensa- 
tion for travel expenses is currently set forth in 5 U.S.C. § 5703 (Supp. 
V, 1975) which provides that such an employee “* * * may be allowed 
travel or transportation expenses, under this subchapter, while away 
from his home or regular place of business * * *.” Prior to the enact- 
ment of Public Law 94-22, May 19, 1975, similar authority to reim- 
burse such employees for travel and transportation expenses was 


provided in 5 U.S.C. § 5703(c) (1970). 
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In this instance the Department of Commerce, fully cognizant of 
the nature and extent of Dr. Collins’ handicap, determined that he 
should perform travel in furtherance of the official business of the 
Advisory Board. Due to the severity of Dr. Collins’ handicap, it was 
impossible for him to travel without an escort. 

The appointment of Dr. Collins to the Board was consistent with, 
and in furtherance of, the Federal Government policies of nondis- 
crimination and affirmative action in employment of the physically 
handicapped, as set forth in 5 U.S.C. § 7153 (1970) and 29 U.S.C. 
§ 791 (Supp. ITT, 1973), respectively. 

The nondiscrimination policy is set forth in 5 U.S.C. § 7153 (1970) 
as follows: 


The President may prescribe rules which shall prohibit, as nearly as conditions 
of good administration warrant, discrimination because of physical handicap in 
an Executive agency or in the competitive service with respect to a position the 
duties of which, in the opinion of the Civil Service Commission, can be performed 
efficiently by an individual with a physical handicap * * *. 

The affirmative action program, set forth in 29 U.S.C. § 791 (Supp. 
IIT, 1973) , provides that : 

Each department, agency, and instrumentality * * * in the executive branch 
shall, within one hundred and eighty days after September 26, 1973, submit to 
the Civil Service Commission and to the [Interagency] Committee [on Handi- 
capped Employees] an affirmative action program plan for the hiring, placement, 
and advancement of handicapped individuals in such department, agency, or in- 
strumentality. Such plan shall include a description of the extent to which and 
methods whereby the special needs of handicapped employees are being met. 
Such plan shall be updated annually * * *. 

Requiring Dr. Collins to bear the additional expenses of an escort 
would cause him to suffer a financial loss as the result of traveling on 
official business and, in the future, might prevent him from conducting 
official business. In the latter event, the Advisory Board would not be 
able to make use of Dr. Collins’ technical expertise. Thus, denying the 
attendant’s travel expenses could frustrate the above-cited Government 
policies with regard to employement of the physically handicapped. 

In a similar case involving a blind consultant, we have by decision 
of today in B-187492 allowed the round-trip airfare of an attendant 
as a “necessary travel expense” incident to the employee’s travel. In 
that case, there was no claim for per diem for the attendant, while here 
Dr. Collins is claiming per diem of $140 for his wife, as well as her 
transportation expenses. We see no reason to distinguish between 
transportation expenses-and per diem expenses incurred by an attend- 
ant for a handicapped employee. Both are “necessary travel expenses” 
incident to the official travel of the employee and may be allowed. 5 
U.S.C. § 5703. 

In view of the above and since the reclaim vouchers of Dr. Collins 
have been administratively approved, they may be certified for pay- 
ment, if otherwise correct. 
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